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leen E. Delaney, Judge.

City filed eminent domain action seeking to attain permanent
easement on landowner’s property for roadway improvement proj-
ect, and landowner filed counterclaim for reverse condemnation.
The district court granted partial summary judgment to landowner
and awarded only part of landowner’s attorney fee request. Both
parties appealed. The supreme court, SAITTA, J., held that: (1) as
a matter of first impression, federal land patent burdening
landowner’s property created public easement that City was enti-
tled to use; and (2) City’s use of easement for road improvement
project did not constitute a taking of landowner’s property.

Reversed in part, vacated in part, and remanded.

GIBBONS, J., with whom CHERRY, J., agreed, dissented.
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1.

PusLICc LANDS.

Federal land patent burdening landowner’s property with 33-foot
right-of-way for roadway and public utilities purposes created a public
easement that City had a right to utilize for roadway improvement project;
although City was not specifically named in patent, specific reference was
not required to give City use of easement.

. APPEAL AND ERROR.

The interpretation of an instrument allegedly creating an easement is
a question of law that the supreme court reviews de novo.

. PuBLIC LANDS.

In interpreting a federal land patent, the supreme court looks to the
patent’s specific language.

. EASEMENTS.

A right-of-way is an easement.

. EASEMENTS.

The term ‘‘subject to’” in an instrument of conveyance generally
suffices to create an easement.

. APPEAL AND ERROR.

The supreme court would not consider landowner’s argument raised
for the first time on appeal that issue preclusion prevented City from
asserting that federal patent gave City easement rights on landowner’s
property.

. ESTOPPEL.

City was not estopped from asserting its right to right-of-way created
in federal land patent on landowner’s property in eminent domain action,
as City was not required to do anything to confirm ownership of right-of-
way until its rights were challenged.

. DEDICATION.

A dedication of land for a street creates a public easement.

. PuBLIC LANDS.

Any ambiguities within a federal land patent are construed in favor of
the government.

. EMINENT DOMAIN; ESTOPPEL.

City’s inclusion of public utility easement on landowner’s property
along with unencumbered portion of that property in initial eminent do-
main complaint did not estop City from asserting that City’s use of ease-
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ment did not constitute a taking of that portion of property; City consis-
tently maintained that it was not seeking all property interest in area cov-
ered by easement and City was entitled to amend its complaint to match
property that it was actually taking. NRCP 15(a), (b).

EMINENT DOMAIN.

Whether a taking of property has occurred is a question of law that
the supreme court reviews de novo. Const. art. 1, § 8(6); U.S. CONST.
amend. 5.

EMINENT DOMAIN.

One must have a property interest to support a takings claim; thus,
when analyzing whether the government’s activity constitutes a taking, a
court must first assess if one has a legitimate interest in property that is
affected by the government’s activity. Const. art. 1, § 8(6); U.S. CONST.
amend. 5.

EMINENT DOMAIN.

An individual’s real property interest in land supports a takings
claim. Const. art. 1, § 8(6); U.S. ConsT. amend. 5.

EMINENT DOMAIN.

A taking can arise when the government regulates or physically ap-
propriates an individual’s private property. Const. art. 1, § 8(6); U.S.
CoNsT. amend. 5.

EMINENT DOMAIN.

A physical appropriation sufficient to support a takings claim occurs
if the government seizes or occupies private property or ousts owners from
their private property. Const. art. 1, § 8(6); U.S. CoNST. amend. 5.
EMINENT DOMAIN.

City’s use of public easement created by federal land patent on
landowner’s property for roadway improvement project did not constitute
a taking of property subject to easement; patent expressly stated that
easement was for roadway and public utility purposes, and easement ex-
isted when landowner purchased property. Const. art. 1, § 8(6); U.S.
CoNsT. amend. 5.

EASEMENTS.

The scope of an easement is defined by the terms of the instrument
creating it.
EASEMENTS.

As with any other contract, courts must interpret the specific lan-
guage of the instrument creating an easement to identify the easement’s
scope.

MUuNICIPAL CORPORATIONS.

An easement obtained by a government entity for a public use is only
as broad as necessary for the accomplishment of the public purpose for
which the easement was obtained.

EASEMENTS.

In general, the scope of an easement is strictly construed in favor of
the landowner.
EASEMENTS.

An easement creates a privilege for a party to use another’s land only
to the extent expressly allowed by the easement.
EMINENT DOMAIN.

A taking does not occur when the government uses its own easement
without exceeding the easement’s scope. Const. art. 1, § 8(6); U.S.
CoNsT. amend. 5.



4 Las Vegas v. Cliff Shadows Prof’l Plaza [129 Nev.

Before the Court EN BaNc.
OPINION

By the Court, SAITTA, J.:

In this appeal and cross-appeal, we resolve issues arising from
an eminent domain action brought by appellant City of Las Vegas
(the City) to acquire a 40-foot-wide strip of real property from re-
spondent Cliff Shadows Professional Plaza, LLC. Title to this
property was originally acquired by Cliff Shadows’ predecessor-in-
interest through a federal land patent that was issued pursuant to
the Small Tract Act of 1938, 43 U.S.C. § 682a (1938), repealed
by Federal Land Policy and Management Act of 1976, Pub. L. No.
94-579, § 702, 90 Stat. 2743, 2789 (1976). The land patent states
that the property ‘‘is subject to a right-of-way not exceeding 33 feet
in width, for roadway and public utilities purposes, to be located
along the boundary of said land.”” The issues raised are whether
(1) the district court erred in determining that the federal land
patent did not create a 33-foot-wide easement that the City is en-
titled to use, (2) the district court erred in determining that the
City’s proposed use of the easement constitutes a taking of private
property constitutionally requiring just compensation in return,
(3) the district court erred in disregarding the easement when it
computed just compensation, and (4) the district court’s award of
attorney fees was an abuse of discretion.

We conclude that (1) the district court erred in determining that
the federal land patent did not create a 33-foot-wide easement be-
cause the plain meaning of the patent’s language creates a valid
public easement and (2) the district court erred in determining that
the City’s proposed use of the easement constitutes a taking be-
cause the use of this easement is within its scope and does not strip
CIliff Shadows of a property interest. In light of these conclusions,
Cliff Shadows was not entitled to just compensation or attorney
fees.

FACTS AND PROCEDURAL HISTORY

In 1956, pursuant to the Small Tract Act, the Bureau of Land
Management of the United States Department of the Interior
(BLM) issued a patent conveying the property in question to Cliff
Shadows’ predecessor-in-interest, Mary Patricia Tovey. The patent
conveyed title subject to a future right-of-way:

This patent is subject to a right-of-way not exceeding 33 feet
in width, for roadway and public utilities purposes, to be lo-
cated along the boundary of said land.
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Tovey recorded this patent in 1957. Thereafter, in 2008, CIliff
Shadows purchased the property and recorded a deed, which con-
veyed title to Cliff Shadows subject to ‘‘[r]estrictions, conditions,
reservations, rights, rights of way and easements now of record, if
any, or any that actually exist on the property.”’

A 40-foot-wide strip of Cliff Shadows’ property was designated
by the City of Las Vegas for use in the Cliff Shadows Parkway Im-
provement Project. The improvement project sought to make use of
the federal land patent’s 33-foot right-of-way, plus an additional
7 feet, to widen a roadway. The issues on appeal concern the
City’s right to use the 33-foot right-of-way provided for in the fed-
eral land patent.

The City’s appraiser deemed the highest and best use of the 40-
foot-wide strip of property to be residential development and the
unencumbered portions thereof worth $15.50 per square foot. At
about 4,000 square feet, the City’s appraiser valued the unencum-
bered portions of the strip of property at $61,876. The appraiser
determined that the portion of the 40-foot-wide strip of property
that was burdened by the right-of-way had no value due to the en-
cumbrance and assigned a token value of $100 to this encumbered
portion of the 40-foot-wide strip of property. Pursuant to the ap-
praiser’s valuations, the City offered to pay Cliff Shadows $62,400
for the 40-foot-wide strip of property. Cliff Shadows rejected the
offer.

Thereafter, the City filed an eminent domain action seeking to
attain a permanent easement and all rights, title, and interest to the
40-foot-wide strip of property in order to construct its improvement
project. The complaint requested that the district court ascertain
the amount of just compensation due to Cliff Shadows. Cliff Shad-
ows answered the complaint and filed a counterclaim for inverse
condemnation. In a subsequent motion, the City clarified that, de-
spite naming the entire 40-foot-wide strip of property in its com-
plaint, it was not seeking to acquire, through condemnation, the
property encumbered by the 33-foot right-of-way provided for in
the federal land patent. The City asserted that it sought to utilize
its existing rights to the 33-foot right-of-way under the federal land
patent’s easement and attain, by condemnation, the remaining 7-
foot portion of land unencumbered by the easement.

Cliff Shadows moved for partial summary judgment, arguing
that the federal land patent did not create an easement for the
City’s benefit and that the City was unconstitutionally taking Cliff
Shadows’ property. Cliff Shadows asserted that it was entitled to
$394,490 in just compensation, which represents $15.50 per
square foot for both the encumbered and the unencumbered por-
tions of the property. The City filed an opposition to Cliff Shad-
ows’ partial summary judgment motion and a countermotion for
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summary judgment, arguing that Cliff Shadows was not entitled to
compensation because the City’s use of the right-of-way for road-
way purposes did not constitute a taking. Around this time,
the City rejected a $228,707 offer of judgment made by Cliff
Shadows.

After holding a hearing, the district court entered an order
granting Cliff Shadows partial summary judgment. The district
court found that, although the federal land patent reserved a 33-
foot-wide easement across the 40-foot-wide strip of property iden-
tified in the City’s eminent domain complaint, the City lacked any
right to use this easement because the federal patent did not specif-
ically name the City. The district court also determined that the 33-
foot-wide easement must be disregarded when computing just
compensation for Cliff Shadows. It entered partial summary judg-
ment against the City for $394,490, which it computed by award-
ing $15.50 per square foot to Cliff Shadows for both the encum-
bered and unencumbered portions of the property.

Cliff Shadows then moved for attorney fees, asserting that it was
entitled to those fees under (1) NRS 17.115, which governs attor-
ney fee awards in connection with offers of judgment; (2) NRS
37.185, which provides that attorney fees may be awarded to suc-
cessful landowners in inverse condemnation proceedings; and
(3) the Uniform Relocation Assistance and Real Property Acquisi-
tion Policies Act of 1970 (Relocation Act),! which also allows at-
torney fees to a successful landowner in an inverse condemnation
action. The City opposed Cliff Shadows’ motion for attorney fees.

The district court granted in part and denied in part Cliff Shad-
ows’ motion for attorney fees, determining that Cliff Shadows was
entitled to a portion of the attorney fees that it sought under NRS
17.115 because it obtained a judgment more favorable than its offer
of judgment. However, it also determined that Cliff Shadows was
not entitled to attorney fees under NRS 37.185 or the Relocation
Act.

Both the City and Cliff Shadows appealed, challenging the dis-
trict court’s partial summary judgment and its decision to award
only partial attorney fees, respectively.

DISCUSSION

On appeal, the City challenges the district court’s conclusions
that the federal land patent did not grant the City an easement with
respect to the 33-foot-wide right-of-way and that, as a result, Cliff
Shadows is entitled to just compensation for the use of that right-
of-way as a taking. Cliff Shadows disagrees and asserts that it is
entitled to additional attorney fees under NRS 37.185 and the Re-
location Act.

142 U.S.C. § 4654(a) (2006) (codified in Nevada under NRS 342.105).
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The district court erred in determining that the federal land patent
did not create an easement that the City is entitled to use

[Headnote 1]

The City asserts that the federal land patent created an easement
that the City is entitled to use. We agree.

[Headnotes 2, 3]

The interpretation of an instrument allegedly creating an ease-
ment is a question of law that we review de novo. See Brooks
v. Bonnet, 124 Nev. 372, 375-76, 185 P.3d 346, 348 (2008). In
interpreting a federal land patent, we look to the patent’s specific
language. See id. at 375, 185 P.3d at 348 (an instrument creat-
ing an easement should be interpreted like a contract); Ringle v.
Bruton, 120 Nev. 82, 93, 86 P.3d 1032, 1039 (2004) (‘‘[W]hen a
contract is clear, unambiguous, and complete, its terms must be
given their plain meaning and the contract must be enforced as
written.””).

[Headnotes 4-7]

Here, again, the patent states that it ‘‘is subject to a right-of-way
not exceeding 33 feet in width, for roadway and public utilities
purposes.”” The term ‘‘right-of-way’’ is defined as “‘[t]he right to
pass through property owned by another.”” Black’s Law Dictionary
1440 (9th ed. 2009). Accordingly, ‘‘a right of way is an easement.”’
Kurz v. Blume, 95 N.E.2d 338, 339 (Ill. 1950). Further, the term
‘‘subject to’’ generally suffices to create an easement. See City
of Revere v. Boston/Logan Airport Associates, 416 F. Supp. 2d
200, 207 (D. Mass. 2005); Beebe v. Swerda, 793 P.2d 442, 444-
46 (Wash. Ct. App. 1990). Accordingly, here, the federal patent’s
use of the terms ‘‘right-of-way’’ and ‘‘subject to’’ created an ease-
ment on Cliff Shadows’ property for roadway and public utility
purposes.?

[Headnote 8]

Further, although Cliff Shadows argues that the right-of-way
was not reserved for use by the City, we conclude that the City is

2Cliff Shadows asserts that based upon the disposition in Kern River Gas v.
18.91 Acres of Land, 809 F. Supp. 72 (D. Nev. 1992), issue preclusion pre-
vents the City from asserting that the patent gave it easement rights. However,
Cliff Shadows is improperly raising this argument for the first time on appeal.
See Schuck v. Signature Flight Support, 126 Nev. 434, 437, 245 P.3d 542, 544
(2010). CIiff Shadows also argues that the City is estopped from asserting
rights to the easement because the City waited 50 years to assert its rights.
This argument fails because the timing of the City’s claim is irrelevant. Keener
v. State, 889 P.2d 1063, 1067 (Alaska 1995) (rejecting landowners’ laches ar-
gument because the state need not do anything to confirm ownership of a right-
of-way created in a federal patent unless and until its rights are challenged);
City of Phoenix v. Kennedy (Kennedy I), 675 P.2d 293, 294-95 (Ariz. Ct. App.
1983) (rights-of-way created by a federal patent need not be formally accepted
to be effective).
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entitled to use the easement. In Stoltz v. Grimm, this court con-
sidered two federal land patents that contained language nearly
identical to the patent in this case. Those patents provided:

This patent is issued subject to an easement for a road-way
not exceeding 33 feet in width, to be constructed across said
land, or as near as possible, to the exterior boundaries.

100 Nev. 529, 531, 689 P.2d 927, 928 (1984). Even though the
City of Reno was not specifically named in the patents, this court
treated those patents as compelling a dedication’ to the City of
Reno, concluding that the landowner who held those patents ‘‘was
required to dedicate the land to the city under the language in the
1952 land patents.”” Id. at 535, 689 P.2d at 931.

Similarly, other jurisdictions have found public easements when
considering the validity of patents containing the type of language
found in the patent at issue here. See, e.g., State, Dept. of High-
ways v. Green, 586 P.2d 595, 601-02 (Alaska 1978) (holding that
33-foot-wide right-of-way conveyed pursuant to the Small Tract Act
was effective despite the fact that a 50-foot-wide right-of-way cov-
ered the same area); Mountain States Tel. & Tel. Co. v. Kennedy
(Kennedy II), 711 P.2d 653, 656 (Ariz. Ct. App. 1985) (upholding
public utility company’s right to install cable lines in right-of-way
conveyed under the Small Tract Act). For example, in City of
Phoenix v. Kennedy (Kennedy I), a landowner refused to allow the
City of Phoenix to use rights-of-way that the City of Phoenix
claimed were created by federal land patents conveyed under the
Small Tract Act. 675 P.2d 293, 294-95 (Ariz. Ct. App. 1983). The
patents contained the following language:

This patent is subject to a right-of-way not exceeding 33 feet
in width, for roadway and public utilities purposes, to be lo-
cated across said land or as near as practicable to the exterior
boundaries.

Id. at 294.

The City of Phoenix intended to ‘‘improve the street running
alongside [the landowner’s] two parcels and install sewer and water
lines.”” Id. The Kennedy I court noted that ‘‘because a federal grant
is being construed, any doubts are to be resolved in favor of
the government, so as to accomplish the legislative intent behind
the grant.”” Id. at 295. The court explained that the intent of the

A dedication of land for a street creates a public easement. See Carson City
v. Capital City Entm’t, 118 Nev. 415, 421, 49 P.3d 632, 635-36 (2002)
(“‘[T]he fee of land dedicated for a street remains in the owner, subject to a
public easement in the land, which is vested in the municipality.”’).
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Small Tract Act ‘‘was to utilize public lands effectively.’’ Id. The
right-of-way ‘‘was included so as to avoid imposing the heavy bur-
den on local governments of subsequently having to acquire an
easement when the time came to install utilities and roadways.”” Id.
The court concluded that the patents’ language sufficed to ‘‘create
a floating easement for a right-of-way.”” Id. Accordingly, the
Kennedy I court upheld the City of Phoenix’s right to improve a
street and install public utilities on the landowner’s parcels. Id.
Like in Stoltz, the lack of specific reference to any particular gov-
ernmental body in the federal land patents did not prevent the
Kennedy I court from finding that the patents gave the City of
Phoenix a right to the easement.

[Headnote 9]

Further, even if the patent’s lack of specificity resulted in ambi-
guity, it is a well-established rule of construction that any ambigu-
ities within a federal land patent are construed in favor of the gov-
ernment. A leading treatise explains:

As a general rule, where the language of a public land grant
is subject to reasonable doubt, ambiguities are resolved
strictly against the grantee and in favor of the government.
This is the reverse of the rule controlling the construction of
grants or conveyances by private grantors.

3 Norman J. Singer & J.D. Shambie Singer, Statutes and Statu-
tory Construction § 64:7, at 491-92 (7th ed. 2008) (footnotes
omitted); see United States v. Union Pacific R. Co., 353 U.S. 112,
116 (1957) (‘‘[L]and grants are construed favorably to the
Government, . . . [and any doubts] are resolved for the Govern-
ment, not against it.”’); see also Kennedy II, 711 P.2d at 655 (not-
ing that these rules of construction are ‘‘equally applicable [where]
the federal government reserves an interest in land for entities
[that are] not party to the grant’’).*

Accordingly, we conclude that the federal land patent burden-
ing Cliff Shadows’ property creates a public easement that the City
has a right to utilize based on (1) our interpretation of the language

4Cliff Shadows argues that Nevada extends greater protection to landowners
in the eminent domain context than other jurisdictions and that, as a conse-
quence, the decisions of other jurisdictions are irrelevant. While Nevada ‘‘en-
joys a rich history of protecting private property owners against government
takings,” McCarran Int’l Airport v. Sisolak, 122 Nev. 645, 670, 137 P.3d
1110, 1127 (2006), the issue of how to interpret the language of a federal land
patent is one of first impression. This court has often relied on the decisions
of other jurisdictions when, as here, it is faced with issues of first impression.
Thus, the decisions of other jurisdictions offer this court relevant guidance with
respect to interpreting the federal land patent.
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of the patent at issue and other jurisdictions’ similar interpretations
of federal land patents with nearly identical language and (2) the
rule of construction for federal land patents requiring any ambi-
guities to be construed in favor of the government.® The district
court thus erred in determining that the federal land patent did not
create a valid easement that the City is entitled to use for roadway
and utility purposes.®

The district court erred in determining that the City’s proposed use
of the easement constitutes a taking

[Headnote 10]

The City asserts that the district court erred in determining that
the City’s use of the easement as part of its improvement project
constitutes a taking. Cliff Shadows argues that if a valid easement
exists, then the scope of that easement allows for roadways to be
created only if they directly benefit the owners of property issued
through federal land grants pursuant to the Small Tract Act. Cliff
Shadows contends that the City’s proposed use of the easement is
beyond the scope of the easement, thereby constituting a taking.’
We agree with the City.

>Cliff Shadows asserts that this court should construe the patent’s language
in its favor and cites to State v. Jones, 52 S.E. 240, 245 (N.C. 1905) (Con-
nor, J., dissenting), and Aero Auto Parts v. State, Department of Transporta-
tion, 253 N.W.2d 896, 898 (Wis. 1977), which state that statutes providing for
the power of eminent domain should be strictly construed and statutes favor-
ing private landowners should be liberally construed. This assertion is flawed
because interpreting the federal land patent is a matter of contract, not statu-
tory, interpretation. See Brooks v. Bonnet, 124 Nev. 372, 375, 185 P.3d 346,
348 (2008) (an instrument creating an easement should be interpreted like a
contract).

°Cliff Shadows argues that if the federal patent created an easement, it can-
not be enforced against Cliff Shadows because it is a bona fide purchaser. This
argument is meritless because the federal patent was recorded by Cliff Shad-
ows’ predecessor-in-interest in 1957. See NRS 111.320 (a recorded easement
imparts notice to all persons of the contents of the easement); Probasco v. City
of Reno, 85 Nev. 563, 565, 459 P.2d 772, 773 (1969) (‘‘The recording of a
deed of a positive easement makes it binding upon all subsequent owners.”’).

"Cliff Shadows also argues that the City is estopped from asserting that there
has not been a taking because the City included the encumbered and unen-
cumbered portions of the strip of property in its initial eminent domain com-
plaint. We disagree. The record and the district court’s findings of facts and
conclusions of law reflect that the City maintained its position that it was not
seeking to condemn all property interests in the 33-foot right-of-way section of
property. Further, NRCP 15(a) and (b) permit the City to amend its complaint
at a later date to match the property it is actually taking. See United States v.
Herrero, 416 F.2d 945, 947 (9th Cir. 1969) (affirming order permitting the
government to amend its condemnation complaint under FRCP 15(a)); see also
Hay v. Hay, 100 Nev. 196, 198, 678 P.2d 672, 674 (1984) (‘‘Because Nevada
is a notice-pleading jurisdiction, our courts liberally construe pleadings to
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[Headnote 11]

Whether a taking has occurred is a question of law that this
court reviews de novo. McCarran Int’l Airport v. Sisolak, 122 Nev.
645, 661, 137 P.3d 1110, 1121 (2006). The Nevada Constitution
provides that “‘[p]rivate property shall not be taken for public use
without just compensation having been first made, or secured.”’
Nev. Const. art. 1, § 8(6). Similarly, the Takings Clause of the
Fifth Amendment of the United States Constitution proscribes the
government from taking ‘‘private property . . . for public use,
without just compensation.”” U.S. Const. amend. V.

[Headnotes 12-15]

One ‘‘must have a property interest . . . to support a takings
claim.” Sisolak, 122 Nev. at 658, 137 P.3d at 1119. Thus, when
analyzing whether the government’s activity constitutes a taking, a
court must first assess if one has a legitimate interest in property
that is affected by the government’s activity. Id. ‘It is well estab-
lished that an individual’s real property interest in land supports a
takings claim.”” ASAP Storage, Inc. v. City of Sparks, 123 Nev.
639, 645, 173 P.3d 734, 738 (2007). “‘A taking can arise when the
government regulates or physically appropriates an individual’s
private property.”’ Id. at 647, 173 P.3d at 740. A physical appro-
priation occurs if ‘‘the government seizes or occupies private prop-
erty or ousts owners from their private property.’” Id.

Here, whether the City’s proposed use of the easement as part
of its improvement project is a taking turns on whether the use of
the easement fits within the easement’s scope as articulated in the
federal land patent.

The City’s improvement project fits within the scope of the
easement

[Headnote 16]

After having construed the patent in favor of the City and its en-
titlement to the easement therein, we now construe the scope of
that easement.

[Headnotes 17-21]

The scope of an easement is defined by the terms of the instru-
ment creating it. Brooks v. Bonnet, 124 Nev. 372, 375, 185 P.3d
346, 348 (2008). ‘As with any other contract, courts must inter-
pret the specific language of the instrument creating the easement

place into issue matters which are fairly noticed to the adverse party.”’); Dept.
of Transp. v. El Dorado Properties, 971 P.2d 481, 488 (Or. Ct. App. 1998)
(““When [condemnor] came to believe that its original estimate of value was
too high, it was entirely appropriate for it to amend its complaint to reflect that
new evaluation.”’).
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to identify the easement’s scope.”” Id. *‘ ‘[A]n easement obtained
by a government entity for a public use is only as broad as neces-
sary for the accomplishment of the public purpose for which the
easement was obtained.”’” Sisolak, 122 Nev. at 660, 137 P.3d at
1120 (quoting S.0.C., Inc. v. The Mirage Casino-Hotel, 117 Nev.
403, 409, 23 P.3d 243, 247 (2001)). In general, the scope of an
easement is strictly construed in favor of the landowner.® S.0.C.,
Inc., 117 Nev. at 408, 23 P.3d at 247. Furthermore, ‘‘[a] party is
privileged to use another’s land only to the extent expressly al-
lowed by the easement.” Id.

Here, the City’s improvement project fits within the scope of the
easement created by the federal patent. Without qualification, the
federal land patent states that it is subject to an easement for
“‘roadway’’ and ‘‘public utilities’’ purposes, and the City’s im-
provement project serves those very purposes. Contrary to Cliff
Shadows’ assertion, the patent does not explicitly or implicitly ex-
press that roadways may be created only if they directly benefit the
owners of property issued pursuant to the Small Tract Act. See
Bernal v. Loeks, 997 P.2d 1192, 1194 (Ariz. Ct. App. 2000) (the
Small Tract Act ‘‘allows for roadway use without qualification’”).
The City’s proposed improvement project does not exceed the
scope of the plain language of the easement.

No taking has occurred through the City’s proposed use of the
easement

[Headnote 22]

The United States Supreme Court has stated that it ‘‘assuredly
would permit the government to assert a permanent easement that
was a pre-existing limitation upon the landowner’s title.”” Lucas v.
South Carolina Coastal Council, 505 U.S. 1003, 1028-29 (1992).
This rule is well accepted by various jurisdictions. See, e.g.,
Daniel v. County of Santa Barbara, 288 F.3d 375, 383 (9th Cir.
2002) (no taking occurs when the government simply exercises its
option to use an existing easement); U.S. v. 30.54 Acres of Land,
Situated in Greene Co., 90 F.3d 790, 792 (3d Cir. 1996) (where a
navigational servitude ‘‘was a preexisting limitation on the
landowners’ title to riparian land,’ the government’s use of the
servitude was not a taking); Keener v. State, 889 P.2d 1063, 1069
(Alaska 1995) (‘“The State does not have to pay a property owner

8To be clear, interpreting the federal land patent and the easement involve
two different processes. As demonstrated above, we interpret a federal land
patent’s ambiguities in favor of the government. 3 Norman J. Singer & J.D.
Shambie Singer, Statutes and Statutory Construction § 64:7, at 491-92 (7th ed.
2008); see Union Pacific, 353 U.S. at 116; see also Kennedy II, 711 P.2d at
655. However, we interpret the scope of the easement within the federal land
patent in favor of the landowner. See S.O.C., Inc., 117 Nev. at 408, 23 P.3d
at 247.
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for a preexisting right of way [under the Alaska Constitution].”’);
Bennett v. Tarrant Cty Water Control, 894 S.W.2d 441, 448 (Tex.
App. 1995) (holding that ‘‘the mere enforcement of an existing
easement does not rise to the level of a ‘taking’’” under the Texas
Constitution). Thus, a taking does not occur when the government
uses its own easement without exceeding the easement’s scope. See
Daniel, 288 FE.3d at 383; 30.54 Acres of Land, 90 F.3d at 792;
Keener, 889 P.2d at 1069; Bennett, 894 S.W.2d at 448.

Therefore, the City’s attempt to use its easement created in the
federal land patent does not constitute a taking in this case. The
City is not attempting to create an easement over a parcel that was
never previously burdened. Cf. Kaiser Aetna v. United States, 444
U.S. 164, 180 (1979) (imposition of navigational servitude on
marina constituted a taking). The City’s easement existed when
Cliff Shadows purchased the property. Cliff Shadows therefore
lacks the property right that the City attempts to use. As estab-
lished above, the City’s proposed use of the easement fits within its
scope, and no taking occurred.

Accordingly, the district court erred in determining that the
City’s proposed use of the easement constitutes a taking.’

In light of the conclusions above, we need not discuss at length
the issues of whether the district court (1) erred in disregarding the
easement when it computed just compensation or (2) abused its
discretion in awarding attorney fees.

Our conclusion that no taking occurred in the City’s use of its
easement disposes of the just compensation issue. The dissent con-
tends that we must address the total valuation of Cliff Shadows’
property. Valuation of the entire strip of property is not disputed on
appeal. As to the 33-foot-wide easement, no taking has occurred;
thus, Cliff Shadows lacks a right to compensation with respect to
the City’s use of the easement. As to the remaining unencumbered
portions of Cliff Shadows’ property, neither Cliff Shadows nor the
City objected to the valuation of that land by the City’s appraiser.
In fact, Cliff Shadows actually used this valuation in its motion for
summary judgment, suggesting that Cliff Shadows implicitly
agreed with the valuation. Though our dissenting colleagues cor-
rectly articulate the law as to valuation, we shall not reach this
issue as it is not on appeal.

°Cliff Shadows appears to rely on McCarran International Airport v. Siso-
lak, 122 Nev. 645, 137 P.3d 1110 (2006), for the proposition that a taking oc-
curs when a government entity utilizes an easement arising from a federal land
patent. This reliance is misplaced. In Sisolak, this court concluded that a tak-
ing arose from a situation where a government entity exceeded the scope of its
easement. Id. at 660-61, 667, 137 P.3d at 1120-21, 1125. Here, unlike in Siso-
lak, the City’s street-widening project does not exceed the scope of its ease-
ment, such that a taking does not occur as a result of the City’s use of that
easement.
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Since no taking occurred in the City’s use of its easement, Cliff
Shadows is not the prevailing party on any of its claims and thus
is not entitled to attorney fees.

CONCLUSION

We reverse the district court’s partial summary judgment re-
garding (1) the determination that the federal land patent did not
create an easement that the City is entitled to use and (2) the de-
termination that the City’s proposed use of the easement constitutes
a taking. Further, we vacate the awards of just compensation and
attorney fees to Cliff Shadows and remand this matter to the dis-
trict court for further proceedings consistent with this opinion.

PICKERING, C.J., and HARDESTY, PARRAGUIRRE, and DOUGLAS,
JJ., concur.

GIBBONS, J., with whom CHERRY, J., agrees, dissenting:

The City initiated an eminent domain action against Cliff Shad-
ows to acquire a 40-foot-wide strip of property. The property is
subject in part to a right-of-way not exceeding 33 feet in width for
roadway and public utilities purposes. Therefore, at least a 7-foot
width of the property is not subject to the right-of-way. Cliff Shad-
ows filed a motion for partial summary judgment and the City filed
a countermotion for summary judgment. The City conceded that
the fee portion of the property subject to the right-of-way has
some value and that the portion of the property not subject to the
right-of-way is valued at $61,186.

In McCarran International Airport v. Sisolak, 122 Nev. 645,
137 P.3d 1110 (2006), we concluded that ‘‘requiring uncompen-
sated conveyance of [an] easement outright would violate the Four-
teenth Amendment.”” Id. at 661, 137 P.3d at 1121 (alteration in
original) (quotations omitted). We further concluded that ‘‘even if
the Government physically invades only an easement in property,
it must nonetheless pay just compensation.”” Id. at 666, 137 P.3d
at 1124 (quotations omitted). We reasoned that ‘‘the Nevada Con-
stitution contemplates expansive property rights in the context of
takings claims through eminent domain. The drafters of our Con-
stitution imposed a requirement that just compensation be secured
prior to a taking, and our State enjoys a rich history of protecting
private property owners against government takings.”” Id. at 670,
137 P.3d at 1127. Finally, we concluded that ‘‘the market value of
the property should be determined by reference to the highest and
best use for which the land is available and for which it is plainly
adaptable.”” Id. at 671, 137 P.3d at 1128 (quotations omitted).

Further, in City of North Las Vegas v. Robinson, 122 Nev. 527,
134 P.3d 705 (2006), this court unanimously concluded that ‘‘a
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fact-finder should determine . . . the value of the whole property
based on the whole property’s highest and best use. Therefore, it
is improper for a fact-finder to focus solely on the condemned por-
tion when determining its value.”” Id. at 531-32, 134 P.3d at 708.
Analogous to the right-of-way in this case, the City of North Las
Vegas had sought to condemn a portion of the property for a road-
widening project.

Since the majority reverses the partial summary judgment in
favor of Cliff Shadows, I conclude that genuine issues of material
fact remain as to the valuation of the whole Cliff Shadows prop-
erty, which includes the 33-foot-wide right-of-way and the re-
maining 7-foot width of the strip of property.

KATHRYN GARCIA, oN BEHALF OF HERSELF AND ALL OTHER
SIMILARLY SITUATED NEVADA CITIZENS, APPELLANT, v. THE
PRUDENTIAL INSURANCE COMPANY OF AMERICA,
RESPONDENT.

No. 57779
January 31, 2013 293 P.3d 869

Appeal from a district court order dismissing a contract and tort
action. Second Judicial District Court, Washoe County; Brent T.
Adams, Judge.

Life insurance beneficiary filed suit on behalf of herself and
class of similarly situated persons against insurer. The district
court granted insurer’s motion to dismiss on grounds of issue
preclusion, and beneficiary appealed. The supreme court, DouG-
LAS, J., held that: (1) issue whether claims against insurer were
precluded by federal district court’s dismissal of claims in prior ac-
tion was governed by New Jersey law that was applied by federal
court sitting in diversity in New Jersey; and (2) under New Jersey
law, beneficiary was precluded from relitigating claims against in-
surer following federal court’s dismissal of claims in prior diver-
sity action.

Affirmed.

Matthew L. Sharp Ltd. and Matthew L. Sharp, Reno; Law
Offices of Curtis B. Coulter P.C. and Curtis B. Coulter, Reno;
Parry Deering Futscher & Sparks, PSC, and Ron R. Parry, Cov-
ington, Kentucky, for Appellant.

Lewis & Roca, LLP, and Daniel F. Polsenberg, Las Vegas, for
Respondent.
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1. APPEAL AND ERROR.

A district court order granting a motion to dismiss for the failure to
state a claim on which relief can be granted is subject to rigorous appel-
late review: the supreme court will accept as true the plaintiff’s factual al-
legations, which must be legally sufficient to constitute the elements of
the claim asserted, and the court applies a de novo standard of review to
all questions of law, including to decisions applying issue preclusion
principles. NRCP 12(b)(5).

2. APPEAL AND ERROR.

The supreme court generally will not address an issue raised for the

first time on appeal.
3. FEDERAL COURTS.

Federal common law governs claim preclusion with respect to a

judgment by a federal court sitting in diversity.
4. FEDERAL COURTS.

Decisions rendered when the federal court is sitting in diversity are,
under federal common law, to be accorded the same claim-preclusive ef-
fect as a state court decision in the state in which the federal court sits,
unless the state law is incompatible with federal interests.

5. FEDERAL COURTS.

When a federal court is sitting in diversity, the preclusive effect to be
given its judgments is governed by the law that would be applied by state
courts in the state in which the federal diversity court sits.

6. INSURANCE.

Under New Jersey law, life insurance beneficiary was precluded
from relitigating claims against insurer for breach of fiduciary duty and
related claims arising out of payment of proceeds after federal court dis-
missed beneficiary’s claims without prejudice in prior diversity action in
New Jersey; issues asserted in instant action were identical in substance
to those litigated in federal suit, federal court’s determination that bene-
ficiary’s allegations failed to state claim on which relief could be granted
was final, and parties were identical in both actions.

7. JUDGMENT.

Under New Jersey law, a party asserting issue preclusion must show
that: (1) the issue to be precluded is identical to the issue decided in the
prior proceeding, (2) the issue was actually litigated in the prior pro-
ceeding, (3) the court in the prior proceeding issued a final judgment on
the merits, (4) the determination of the issue was essential to the prior
judgment, and (5) the party against whom the doctrine is asserted was a
party to or in privity with a party to the earlier proceeding.

Before the Court EN BaNC.
OPINION

By the Court, DouGLAS, J.:

In this appeal, we examine whether preclusive effect should
be given to an order, entered by a federal district court sitting in
diversity, dismissing a complaint without prejudice for failure
to state a claim. In doing so, we clarify that our holding in Bower
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v. Harrah’s Laughlin, 125 Nev. 470, 482, 215 P.3d 709, 718
(2009), which broadly required Nevada courts to apply federal law
in determining whether a prior federal court determination should
be given preclusive effect, applies only to federal-question cases.
When the federal court decides a case under its diversity juris-
diction, we recognize that the United States Supreme Court’s de-
cision in Semtek International Inc. v. Lockheed Martin Corp., 531
U.S. 497, 508 (2001), governs the treatment of claim and issue
preclusion.

Here, New Jersey preclusion law applies under Semtek, and
under New Jersey law, appellant would be precluded from reliti-
gating her claims. Accordingly, we conclude that she is precluded
from litigating her claims in Nevada. As the district court properly
dismissed appellant’s claims, we affirm.

FACTS AND PROCEDURAL HISTORY

Appellant Kathryn Garcia was the beneficiary of three life in-
surance policies insuring her husband. Each policy provided for the
policy proceeds to be paid immediately or promptly in ‘‘one sum’’
upon proof of death; however, they also provided that a beneficiary
entitled to receive payment in one sum could elect another payment
option.

Upon the death of Garcia’s husband in November 2005, re-
spondent Prudential Insurance Company of America sent Garcia its
death benefits claim form requesting instruction on how she wished
to have the proceeds distributed. This claim form was accompanied
by a brochure, explaining six settlement options through which
death benefits could be accessed. None of the options presented
were for a one-time lump sum payment of the death benefits. The
claim form also indicated that Prudential’s preferred method of
paying death benefits is through the Alliance Account settlement
option, which would allow Garcia ‘‘to access all of [her] funds im-
mediately or over time. [Garcia could] leave the money in the ac-
count, withdraw the entire amount or write checks against the
balance ($250 minimum).”” The claim form further set forth that if
Garcia did not elect an alternative settlement option or another pay-
ment option allowed in the policy, the Alliance Account settlement
option would be the default option and the death benefits would be
paid via this method.!

Garcia signed the form but did not elect a specific distribution
plan. In accord with its default provision, Prudential subsequently
provided Garcia with a checkbook and documents which informed

'The original plan documents did not mention the Alliance Account settle-
ment option as a mechanism of distributing policy proceeds.
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her that a personal, interest-bearing Alliance Account had been es-
tablished in her name. The documents explained that Garcia could
write checks as often as she chose against her account balance and
that she would ‘‘receive a periodic statement detailing [her] ac-
count balance, interest earned, current interest rate, and any other
account activity.”” These documents further indicated that Garcia
could ‘‘withdraw the entire amount immediately.”’

In November 2008, Garcia, a domiciliary of Nevada, filed a
complaint against Prudential on behalf of herself and a nationwide
class of similarly situated persons in federal court in Prudential’s
home state of New Jersey. Garcia asserted claims for (1) breach of
the life insurance contracts, (2) breach of the Alliance Account
contract, (3) breach of fiduciary duty, and (4) unjust enrichment
arising from Prudential’s Alliance Account program. Prudential
filed a motion to dismiss for failure to state a claim upon which re-
lief can be granted pursuant to FRCP 12(b)(6). In December 2009,
the United States District Court for the District of New Jersey
granted Prudential’s motion to dismiss, noting that the dismissal
was ‘‘without prejudice.”’? Garcia v. Prudential Life Ins. Co. of
America, No. 08-5756 (JAG), 2009 WL 5206016, at *1 (D.N.J.
Dec. 29, 2009).

In September 2010, Garcia filed the instant action against Pru-
dential in the Second Judicial District Court of the State of Nevada
on behalf of herself and a class of similarly situated Nevada citi-
zens. Garcia asserted claims for (1) breach of fiduciary duty;
(2) breach of duties arising from a special, confidential relation-
ship; and (3) breach of the covenant of good faith and fair dealing.
Prudential moved to dismiss Garcia’s complaint for failure to state
a claim pursuant to NRCP 12(b)(5), arguing that her claims were
precluded by the federal court decision. Garcia opposed the mo-
tion. Following a hearing, the district court granted Prudential’s
motion and dismissed all of Garcia’s claims on issue preclusion
grounds, relying on this court’s decision in Bower v. Harrah’s
Laughlin.

DISCUSSION

In 2009, this court, in Bower v. Harrah’s Laughlin, 125 Nev.
470, 482, 215 P.3d 709, 718 (2009), established that a district

*The New Jersey federal court applied the rule that ‘‘[a] motion to dismiss
for failure to state a claim should be granted only if the party asserting the
claim is unable to articulate ‘enough facts to state a claim to relief that is plau-
sible on its face.’”’ Garcia, 2009 WL 5206016, at *4 (quoting Bell Atlantic
Corp. v. Twombly, 550 U.S. 544, 570 (2007)). This court has not adopted this
standard; however, neither party raised the issue of what effect the application
of this different standard may have had on the New Jersey federal court’s de-
cision. No appeal was taken as to the New Jersey federal court decision.
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court is required to apply federal law to determine the preclusive
effect of a federal decision. Garcia contends that the Bower hold-
ing stands in contrast to Semtek International Inc. v. Lockheed
Martin Corp., 531 U.S. 497 (2001), which allows a district court
to apply state law instead of federal law to determine the effects of
a dismissal by a federal court. Specifically, Garcia argues that
Semtek is directly on point, as Semtek was a case based on diver-
sity jurisdiction, while Bower is distinguishable because it relied on
cases whose holdings were premised on federal questions. She ar-
gues that this distinction is determinative, and therefore, Bower
needs clarification by this court. Prudential responds that Garcia’s
claims are precluded because the New Jersey federal court actually
litigated the merits of her claims, which are identical to those pre-
sented here.?

Standard of review
[Headnote 1]

““A district court order granting an NRCP 12(b)(5) motion
to dismiss is subject to rigorous appellate review.” Sanchez v.
Wal-Mart Stores, 125 Nev. 818, 823, 221 P.3d 1276, 1280 (2009).
In reviewing the dismissal order, this court will accept a plaintiff’s
factual allegations as true, however, these ‘‘allegations must be
legally sufficient to constitute the elements of the claim asserted.”’
Id. This court applies a de novo standard of review to all questions
of law, including to decisions applying issue preclusion principles.
Id.; Bonnell v. Lawrence, 128 Nev. 394, 400-01, 282 P.3d 712,
716 (2012).

Issue preclusion
[Headnote 2]

Initially, we acknowledge Prudential’s claim that Garcia failed to
raise this argument below and agree that ‘‘we generally will not ad-
dress an issue raised for the first time on appeal.”” Durango Fire
Protection v. Troncoso, 120 Nev. 658, 661, 98 P.3d 691, 693
(2004). Nonetheless, we elect to address this issue in order to clar-
ify our decision in Bower v. Harrah’s Laughlin, in light of the
United States Supreme Court’s decision in Semtek International
Inc. v. Lockheed Martin Corp.*

*Prudential alternatively argues that Garcia’s claims should be dismissed for
failure to state viable causes of action. However, in light of our resolution on
issue preclusion grounds, we need not address this issue.

“Prudential also argues that invited error should prohibit this appeal because
Garcia now complains about the application of law that she herself primarily
relied upon for support. ‘“The doctrine of ‘invited error’ embodies the princi-
ple that a party will not be heard to complain on appeal of errors which he
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Semtek International Inc. v. Lockheed Martin Corp.
[Headnote 3]

In Semtek International Inc. v. Lockheed Martin Corp., the
Supreme Court of the United States considered whether state or
federal law governs the claim-preclusive effect given to federal
court judgments. Recognizing that it has the ‘‘last word on the
claim-preclusive effect of all federal judgments,”’ the Court held
that whether any federal judgment is given preclusive effect is gov-
erned by federal common law. Semtek, 531 U.S. at 507 (emphasis
in original); see Taylor v. Sturgell, 553 U.S. 880, 891 (2008)
(““The preclusive effect of a federal-court judgment is determined
by federal common law.”’). Thus, as with judgments rendered by a
federal court having federal-question jurisdiction, federal common
law governs claim preclusion with respect to a judgment by a fed-
eral court sitting in diversity. Semtek, 531 U.S. at 507, 508.

[Headnote 4]

With regard to federal-question cases, federal common law en-
deavors to develop a uniform rule of preclusion. Taylor, 553 U.S.
at 891. Decisions rendered when the federal court is sitting in di-
versity, however, are, under federal common law, to be accorded
the same claim-preclusive effect as a state court decision in the
state in which the federal court sits, unless the state law is ‘‘in-
compatible with federal interests.”” Semtek, 531 U.S. at 508, 509.
The Court reasoned that ‘‘any other rule would produce . . .
‘forum-shopping . . . and . . . inequitable administration of the
laws.””” Id. at 508-09 (second and third alterations in original)
(quoting Hanna v. Plumer, 380 U.S. 460, 468 (1965)); see also
18B Charles Alan Wright, Arthur R. Miller & Edward H. Cooper,
Federal Practice and Procedure § 4469 (2d ed. 2002). Although
Semtek involved claim preclusion, it appears that the same rule ap-
plies with respect to issue preclusion. Taylor, 553 U.S. at 891-92
(discussing Semtek in light of issues regarding both claim and
issue preclusion). Because here the federal court was sitting in di-
versity in New Jersey, it follows that the preclusive effect of the
federal court’s judgment should be determined by the law applied
by state courts in New Jersey.

Bower v. Harrah’s Laughlin

In Bower v. Harrah’s Laughlin, this court recognized that *‘[t]o
determine the preclusive effect of a federal decision, we apply fed-

himself induced or provoked the court or the opposite party to commit.”’
Pearson v. Pearson, 110 Nev. 293, 297, 871 P.2d 343, 345 (1994) (quoting 5
Am. Jur. 2d Appeal and Error § 713 (1962)). Here, Garcia neither ‘‘pro-

voked’” nor ‘“‘induced’” an error to be committed; therefore Prudential’s as-
sertion is without merit.
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eral law.”” 125 Nev. at 482, 215 P.3d at 718. Bower failed, how-
ever, to distinguish the federal law applicable to diversity cases
from that applying to federal question cases, and in so doing, it
suggested that federal-question caselaw applies to all federal judg-
ments. Accordingly, we revisit and clarify our decision in Bower.

In Bower, this court found that the district court erred in apply-
ing federal issue preclusion to both state and federal decisions.’ Id.
at 482, 215 P.3d at 718. We concluded that state law determines
the preclusive effect of a state decision, Clark v. Columbia/HCA
Information Services, 117 Nev. 468, 481, 25 P.3d 215, 224 (2001)
(citing Clark v. Clark, 80 Nev. 52, 57, 389 P.2d 69, 72 (1964)),
but “‘[t]o determine the preclusive effect of a federal decision, we
apply federal law.”” Bower, 125 Nev. at 482, 215 P.3d at 718.

This statement regarding the use of federal law evolved from the
Ninth Circuit Court of Appeals decision in Fireman’s Fund Insur-
ance Co. v. International Market Place, 773 F.2d 1068, 1069 (9th
Cir. 1985). There, the court held that ‘‘[flederal law governs the
collateral estoppel effect of a federal case decided by a federal
court.”” Id. This statement by the Ninth Circuit was derived from
a United States Supreme Court case, which noted that, ‘‘[i]n
federal-question cases, the law applied is federal law. This Court
has noted, ‘It has been held in non-diversity cases . . . that the
federal courts will apply their own rule of res judicata.’’ Blonder-
Tongue v. University Foundation, 402 U.S. 313, 324 n.12 (1971)
(quoting Heiser v. Woodruff, 327 U.S. 726, 733 (1946)). Thus,
since Blonder-Tongue is the root of Bower, Bower only has prece-
dential effect with regard to federal-question cases. Consequently,
the current controlling precedent where diversity jurisdiction is
concerned is Semtek.

[Headnote 5]

Accordingly, we now clarify Bower and recognize that, when a
federal court is sitting in diversity, the preclusive effect to be
given its judgments is governed by the federal common law de-
clared in Semtek, which incorporates ‘‘the law that would be ap-
plied by state courts in the State in which the federal diversity
court sits.”” Semtek, 531 U.S. at 508. The New Jersey federal dis-

SBower was initially filed in Nevada state district court. Bower, 125 Nev. at
477, 215 P.3d at 715. Subsequently, it was consolidated with other appellants’
cases. Id. While Bower’s case was still pending in Nevada state district court,
Harrah’s prevailed in both state and federal court in other cases arising out of
the same events. /d. Harrah’s moved for summary judgment as to Bower’s case
in state district court, arguing for application of issue preclusion based on the
federal and state grants of summary judgment in the similar cases. Id. at 477-
78, 215 P.3d at 715-16. In granting the summary judgment motion, the district
court applied issue preclusion based upon the prior state and federal decisions.
Id. at 479, 215 P.3d at 717.
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trict court was sitting in diversity when it rendered the decision at
issue. Accordingly, we apply New Jersey issue-preclusion law to
determine whether that judgment precludes Garcia’s Nevada state
court claims.

Garcia’s claims would be precluded under New Jersey law
[Headnotes 6, 7]
Applying New Jersey law, a party asserting issue preclusion

““must show that: (1) the issue to be precluded is identical to
the issue decided in the prior proceeding; (2) the issue was
actually litigated in the prior proceeding; (3) the court in the
prior proceeding issued a final judgment on the merits; (4) the
determination of the issue was essential to the prior judgment;
and (5) the party against whom the doctrine is asserted was a
party to or in privity with a party to the earlier proceeding.”’

Olivieri v. Y.M.F. Carpet, Inc., 897 A.2d 1003, 1009 (N.J. 2006)
(quoting Matter of Estate of Dawson, 641 A.2d 1026, 1034-35
(N.J. 1994)). While the substantive tests for issue preclusion in
federal courts and in New Jersey are ‘quite similar,”” the Supreme
Court of New Jersey stated that adhering to the correct approach
is important because it serves as a reminder that a court is con-
strained by the appropriate court’s framework. Gannon v. Ameri-
can Home Products, 48 A.3d 1094, 1104 (N.J. 2012).

The issues Garcia asserts in Nevada are identical in substance to
those she raised in New Jersey federal court.® These issues were
litigated in a prior proceeding, and the judgment of the New Jer-
sey federal court is final for issue preclusion purposes.” As the
New Jersey federal court found that Garcia failed to state a claim
upon which relief can be granted, its determinations were essential

°In New Jersey federal court, Garcia asserted claims for (1) breach of the
insurance contracts, (2) breach of the Alliance Account contracts, (3) breach
of fiduciary duty, and (4) unjust enrichment. Garcia now asserts claims for
(1) breach of fiduciary duty; (2) breach of duties arising from a special, con-
fidential relationship; and (3) breach of the covenant of good faith and fair
dealing.

"We acknowledge Garcia’s argument that the finality requirement is not sat-
isfied because the New Jersey federal court case was dismissed without prej-
udice. However, the cases that she cites to holding that a dismissal with-
out prejudice is not an adjudication on the merits are cases dealing with claim
preclusion and not issue preclusion. ‘‘It is widely recognized that the final-
ity requirement is less stringent for issue preclusion than for claim preclu-
sion.”” Christo v. Padgett, 223 F.3d 1324, 1339 (11th Cir. 2000). See In
re Brown, 951 F.2d 564, 569 (3d Cir. 1991) (noting that, under New Jersey
law, issue preclusion applies ‘‘whenever an action is ‘sufficiently firm to be
accorded conclusive effect’’” (quoting Restatement (Second) of Judgments
§ 13 (1995))).
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to its judgment. Additionally, the parties to the current litigation
are the same parties to the prior litigation. Thus, under New Jer-
sey state law, Garcia is precluded from relitigating her claims.

While we conclude the district court erred by applying federal
law instead of state law to determine the preclusive effect of the
federal court’s decision, we hold that it reached the correct result
because it correctly determined that Garcia is precluded from re-
litigating her claims. Accordingly, we affirm the order of the dis-
trict court.

PickerING, C.J., and GIBBONS, HARDESTY, PARRAGUIRRE,
CHERRY, and SAITTA, JJ., concur.

CATHERINE CORTEZ MASTO, IN HER OFFICIAL CAPACITY AS
ATTORNEY GENERAL OF THE STATE OF NEVADA,
APPELLANT, v. GYPSUM RESOURCES, LLC, A NEVADA
LMITED LIABILITY COMPANY, RESPONDENT.

No. 59557
January 31, 2013 294 P.3d 404

Certified questions pursuant to NRAP 5 from the United States
Court of Appeals for the Ninth Circuit.

Landowner of property adjacent to conservation area brought ac-
tion against Attorney General to enjoin enforcement of Red Rock
Canyon Conservation Area and Adjacent Lands Act, which pro-
hibited local governments, in regulating use of land adjacent to
Conservation Area, from increasing the number of residential
dwelling units allowed, establishing new nonresidential zoning dis-
tricts, or expanding the size of any nonresidential zoning district.
The federal district court entered summary judgment in favor of
landowner. Attorney General appealed. The United States Court of
Appeals for the Ninth Circuit, 671 F.3d 834, certified questions.
The supreme court, PARRAGUIRRE, J., held that: (1) Act was a local
law, (2) Act regulated county business, (3) Act was unconstitu-
tional, and (4) emergency justification did not apply to Act.

Questions answered.

Catherine Cortez Masto, Attorney General, and Bryan L.
Stockton, Senior Deputy Attorney General, Carson City, for
Appellant.

Manatt, Phelps & Phillips, LLP, and Edward Gary Burg and
George M. Soneff, Los Angeles, California, for Respondent.



24 Attorney General v. Gypsum Resources [129 Nev.

Legislative Counsel Bureau Legal Division, and Brenda J.
Erdoes, Legislative Counsel, and Kevin C. Powers, Chief Litiga-
tion Counsel, Carson City, for Amicus Curiae Legislature of the
State of Nevada.

1. STATUTES.

A law is “‘local’”” under constitutional provision that prohibits the
Legislature from passing local or special laws if they operate over a par-
ticular locality instead of over the whole territory of the state. Const. art.
4, § 20.

2. STATUTES; ZONING AND PLANNING.

Red Rock Canyon Conservation Area and Adjacent Lands Act, which
prohibited local governments, in regulating use of land adjacent to con-
servation area, from increasing the number of residential dwelling units al-
lowed, establishing new nonresidential zoning districts, or expanding the
size of any nonresidential zoning district, was a ‘‘local’’ law under con-
stitutional provision that prohibited the Legislature from passing local or
special laws if they operated over a particular locality, instead of over the
whole territory of the state. Const. art. 4, § 20; NRS 244.154, 268.105,
269.617, 278.0239.

3. STATUTES.

Whether a law regulates or affects county business, so as to be pro-
hibited by constitutional provision barring certain local and special laws,
hinges on whether: (1) the challenged law governs a single item or proj-
ect, rather than multiple items or projects; and (2) the law’s effect is tem-
porary, rather than permanent. Const. art. 4, § 20.

4. STATUTES; ZONING AND PLANNING.

Red Rock Canyon Conservation Area and Adjacent Lands Act, which
prohibited local governments, in regulating use of land adjacent to Con-
servation Area, from increasing the number of residential dwelling units
allowed, establishing new nonresidential zoning districts, or expanding the
size of any nonresidential zoning district regulated county business so as
to violate constitutional provision prohibiting regulation of county busi-
ness, where Act did not relate to a specific item or project but had the
amorphous goal of keeping urban sprawl away from the Conservation
Area and permanently banned county from ever rezoning the adjacent
lands. Const. art. 4, § 20; NRS 244.154, 268.105, 269.617, 278.010,
278.0239.

5. STATUTES.

A local law is not ipso facto unconstitutional. Const. art. 4, §§ 20,
21.

6. STATUTES.

When a law is either local or special, such a law may be upheld
when: (1) it does not come within any of the cases enumerated in the pro-
vision of the Nevada Constitution that prohibits local laws, and (2) a gen-
eral law could not have been made applicable. Const. art. 4, §§ 20, 21.

7. STATUTES; ZONING AND PLANNING.

Red Rock Canyon Conservation Area and Adjacent Lands Act was
unconstitutional because it was a local law and fell within an enumerated
case listed in the constitutional provision that prohibited the Legislature
from passing local or special laws if they operated over a particular lo-
cality, instead of over the whole territory of the state. Const. art. 4, § 20;
NRS 244.154, 268.105, 269.617, 278.010, 278.0239.
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8. STATUTES; ZONING AND PLANNING.
Red Rock Canyon Conservation Area and Adjacent Lands Act vio-
lated the constitutional provision that required the Legislature to establish
a system of county and township government that was uniform throughout
the state, since the Act divested a county of its powers over the land ad-
jacent to the Conservation Area. Const. art. 4, § 25; NRS 244.154,
268.105, 269.617, 278.010, 278.0239.

9. STATUTES; ZONING AND PLANNING.

Emergency justification did not apply to Red Rock Canyon Conser-
vation Area and Adjacent Lands Act, which was unconstitutional as a local
law; Act fell within enumerated categories listed in constitutional provi-
sion that prohibited local laws. Const. art. 4, § 20; NRS 244.154,
268.105, 269.617, 278.010, 278.0239.

10. STATUTES.
Under provision that prohibited local laws, there was no natural re-
source justification that existed for laws that were unconstitutional. Const.
art. 4, § 20.

11. STATUTES.
Legislation is regional, and thus not local in violation of the state
constitution, when it affects certain counties as part of a broader interstate

agreement.

Before the Court EN Banc.!
OPINION

By the Court, PARRAGUIRRE, J.:

The United States Court of Appeals for the Ninth Circuit has
certified four questions to this court regarding the constitutionality
of Nevada Senate Bill No. 358, S.B. 358, 72d Leg. (Nev. 2003),
in which the Nevada Legislature adopted amendments to Nevada
law that prohibit Clark County from rezoning land in certain areas
adjacent to Red Rock Canyon National Conservation Area, in-
cluding 2,500 acres owned by respondent Gypsum Resources,
LLC. Those questions are: (1) Does S.B. 358 violate Article 4,
Section 20 of the Nevada Constitution because it is a ‘‘local or spe-
cial law’’ that ‘‘regulat[es] county . . . business’’?; (2) Does S.B.
358 violate Article 4, Section 21 of the Nevada Constitution
because a general law could have been made ‘‘applicable’’?;
(3) Does S.B. 358 violate Article 4, Section 25 of the Nevada Con-
stitution by establishing a ‘‘system of County . . . Government’’
that is not ‘‘uniform throughout the State’’?; and (4) If S.B. 358
would otherwise violate Article 4, Sections 20, 21, or 25 of the
Nevada Constitution, does it fall within an applicable exception and
so remain valid?

'THE HONORABLE CHIEF JUSTICE PICKERING voluntarily recused herself from
participation in the decision of this matter.
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We answer the first three questions in the affirmative and the
last question in the negative.

FACTS

In 1990, the United States Congress allotted nearly 200,000
acres in southern Nevada to the establishment of the Red Rock Na-
tional Conservation Area (Red Rock) to preserve ‘‘the area in
southern Nevada containing and surrounding the Red Rock
Canyon.”” 16 U.S.C. § 460ccc-1(a)(1), (2) (2006). In establishing
Red Rock, Congress expressed its opinion that these 200,000 acres
would adequately preserve the areas worthy of preservation: ‘‘The
Congress does not intend for the establishment of the conservation
area to lead to the creation of protective perimeters or buffer
zones around the conservation area.”” Id. § 460ccc-9.

By 2003, Las Vegas had become the fastest growing metropoli-
tan area in the country, and the prospect of urban sprawl reaching
the areas surrounding Red Rock became a distinct possibility. Cap-
italizing on this possibility, Gypsum purchased 2,500 acres of land
adjacent to Red Rock in March 2003. Although the land was
zoned as a rural area, Gypsum hoped to obtain a zoning variance
from the Clark County Board of Commissioners in order to un-
dertake a large-scale residential development project.

Also in March 2003, the Nevada Legislature was in session.
Dina Titus, a Senator at the time, explained to fellow legislators
that she had been working hand-in-hand with the Clark County
Board of Commissioners to curtail development near Red Rock.
See Hearing on S.B. 358 Before the Senate Government Affairs
Comm., 72d Leg. (Nev., March 26, 2003). To this end, Senator
Titus explained that she and the county commissioners had for-
mulated a plan to protect the area adjacent to Red Rock’s eastern
border and west of the Las Vegas outskirts (Adjacent Lands). /d.

Senator Titus explained that the first step in implementing her
plan entailed the county commissioners creating a new zoning dis-
trict consisting of the Adjacent Lands. Id. Once created, the com-
missioners would refuse to accept zoning-variance requests within
this new district.

The second part of the plan involved Senator Titus introducing
S.B. 358. She explained that, if enacted, the bill would remove
Clark County’s zoning powers over the Adjacent Lands. See id. In
other words, S.B. 358 would prevent the county commissioners
from later changing their minds about refusing to accept zoning-
variance requests. Senator Titus explained her reasons for seeking
legislative involvement:

Why does the State need to get involved at all? The answer is
simple; as you know, one Legislature cannot bind another
Legislature, one commission could not bind another commis-
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sion. Well, this current commission feels very strongly about
protecting Red Rock Canyon, but this does not mean in the
future some aggressive developer couldn’t go to the commis-
sion and attempt to get a zoning change, so they could do
more dense development. It is much harder to get a State law
changed than it is to get a zoning variance, and this is not an
issue just of zoning, it is an issue of protecting a state and na-
tional treasure.

Id.

Senator Titus garnered the support necessary to pass S.B. 358,
which was titled the Red Rock Canyon Conservation Area and
Adjacent Lands Act (Adjacent Lands Act). See 2003 Nev. Stat.,
ch. 105, §§ 1-10, at 595-98.

In pertinent part, S.B. 358 provides as follows:

With respect to adjacent lands, a local government:

1. Shall not, in regulating the use of those lands:

(a) Increase the number of residential dwelling units al-
lowed by zoning regulations in existence on the effective date
of this act . . . ;

(b) Establish any new nonresidential zoning districts, other
than for public facilities; or

(c) Expand the size of any nonresidential zoning district in
existence on the effective date of this act, other than for pub-
lic facilities.

Id. § 8, at 597.

S.B. 358 also defines ‘‘[a]djacent lands’’ on a parcel-by-parcel
basis in a manner that (1) encompasses Gypsum’s land, and
(2) makes Clark County the only possible ‘‘local government’’ to
which S.B. 358 pertains. Id. § 7, at 597. Thus, S.B. 358’s practi-
cal effect is to remove Clark County’s zoning powers over Gyp-
sum’s land.

Shortly after the passage of S.B. 358, the Clark County Board
of Commissioners adopted an ordinance that established a new
zoning district containing the Adjacent Lands and decreed that the
commissioners would refuse to entertain requests for zoning vari-
ances within this district.

Gypsum filed suit against appellant Attorney General in federal
district court, asking the court to enjoin the State of Nevada from
enforcing S.B. 358. As a basis for injunctive relief, Gypsum
claimed that S.B. 358 violated portions of the Nevada and U.S.
Constitutions.

Ruling on various motions, the federal district court granted
summary judgment in favor of Gypsum on its Nevada constitu-
tional claims and denied the Attorney General’s summary judgment
motion on Gypsum’s federal equal protection claim. Gypsum then



28 Attorney General v. Gypsum Resources [129 Nev.

voluntarily dismissed its equal protection claim, leaving only the
Nevada constitutional claims. The Attorney General then appealed
the district court’s summary judgment order to the Ninth Circuit.

Believing there to be no clearly controlling precedent on the
state constitutional issues, the Ninth Circuit certified the questions
currently before this court.

DISCUSSION

Gypsum argues that S.B. 358 is a local or special law that reg-
ulates county business and establishes a system of county govern-
ment that is not uniform throughout the State, in violation of Sec-
tions 20, 21, and 25 of Article 4 of the Nevada Constitution.
Gypsum further argues that S.B. 358 does not fall within any ex-
ception to the above constitutional provisions. We agree.

S.B. 358 violates Article 4, Section 20 because it is a local law
that regulates county business

The first certified question concerns Article 4, Section 20 of the
Nevada Constitution, which, in pertinent part, prohibits the Leg-
islature from passing local or special laws that regulate county
business. Nev. Const. art. 4, § 20. In answering the Ninth Cir-
cuit’s first question, we must examine whether S.B. 358 is local or
special in nature and whether it regulates county business.

[Headnote 1]

We most recently examined the meaning of ‘‘local’’ and ‘‘spe-
cial”’ legislation within the context of Article 4, Section 20 in
Clean Water Coalition v. The M Resort, 127 Nev. 301, 255 P.3d
247 (2011). There, the Legislature passed a law requiring the
Clean Water Coalition (CWC) to relinquish $62 million of its own
money to the State of Nevada so that the State could balance its
budget. Id. at 307, 255 P.3d at 252. Upon considering the CWC’s
challenge to this law, we concluded that the law was both ‘‘local’’
and ‘‘special’’ in nature. Id. at 312, 255 P.3d at 256. The analy-
sis in Clean Water provides an appropriate framework for consid-
ering whether the Adjacent Lands Act is a “‘local’’ or ‘‘special’’
law.

S.B. 358 is a local law

“A law is local if it operates over ‘a particular locality instead
of over the whole territory of the State.’’” Id. at 312, 255 P.3d at
255 (quoting Damus v. County of Clark, 93 Nev. 512, 516, 569
P.2d 933, 935 (1977)).

[Headnote 2]

In Clean Water, the State defended the budget law, maintaining
that it was not local because ‘it advance[d] supervening statewide
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concerns that transcend[ed] local interests.”” Id. at 313, 255 P.3d at
255. We recognized that the law benefited the entire State, but nev-
ertheless concluded that the law was local because it ‘‘burden[ed]
only the CWC by appropriating funds collected from certain resi-
dents and businesses within a particular locality.”” Id. at 314, 255
P.3d at 256. In other words, regardless of who benefited from the
law, it ‘‘operate[d] over’’ only one particular locality. Id. at 312,
255 P.3d at 255.

A similar analysis applies here. Any statewide benefit that might
arise from preserving the Adjacent Lands does not change the fact
that S.B. 358 operates over only one particular portion of Nevada,
specifically small portions of Clark County. This is analogous to
the legislation addressed in Clean Water, which also operated over
only one particular portion of Clark County. Thus, applying the
same rationale we used in Clean Water, S.B. 358 is a local law for
the purposes of Section 20.?

“‘Regulating county business’’

Having concluded that S.B. 358 is a local law, we address
whether S.B. 358 ‘‘[r]egulat[es] county . . . business.”” Nev.
Const. art. 4, § 20.

We have broadly defined county business as ‘‘ ‘covering almost
everything that concerns the administration of the county govern-
ment, ”’ McDonald v. Beemer, 67 Nev. 419, 425, 220 P.2d 217,
220 (1950) (quoting Singleton v. Eureka County, 22 Nev. 91, 101,
35 P. 833, 836 (1894) (Bigelow, J., concurring)), and it would be
difficult to conclude that zoning does not concern the administra-
tion of county government. Thus, the remaining question is
whether S.B. 358 “‘regulates’’ Clark County’s business.

Two prior decisions provide guidance on whether a law imper-
missibly regulates county business, as opposed to merely affecting
county business. In the first, Cauble v. Beemer, the Legislature
passed a law authorizing Washoe County to issue bonds in order to
raise money to renovate a hospital. 64 Nev. 77, 177 P.2d 677
(1947). Because bond-issuance matters would typically need to be
approved by the voters, the law was challenged as an unconstitu-
tional regulation of Washoe County’s business.

This court concluded that the bond-issuance law did not regulate
Washoe County’s business, but merely affected it. Id. at 90, 177
P.2d at 683. In drawing this distinction, the Cauble court reasoned:
““The provisions of the act relate entirely to the particular bond
issue for the single hospital construction and reconstruction proj-

2Because we conclude that S.B. 358 is a local law, we need not consider
whether it is also a special law under Section 20. See Clean Water, 127 Nev.
at 310, 255 P.3d at 254 (reiterating that either a special law or a local law po-
tentially violates Section 20).



30 Attorney General v. Gypsum Resources [129 Nev.

ect.”” Id. In other words, the law had an isolated and temporary ef-
fect on the county’s business, and was therefore permissible.

The second case is Town of Pahrump v. Nye County, 105 Nev.
227, 773 P.2d 1224 (1989). In Town of Pahrump, the Legislature
enacted a law that removed Nye County’s powers of planning, zon-
ing, land division, and building inspection, giving these powers in-
stead to the unincorporated town of Pahrump. Id. at 228, 773 P.2d
at 1224. On appeal, it was argued that, pursuant to Cauble, this
power transfer merely affected Nye County’s business but did not
regulate it. Id. at 229, 773 P.2d at 1225.

We disagreed and distinguished Cauble. ‘‘The powers vested by
the statute are broad and ongoing, and they substantially alter the
power structure of the county. They do not relate only to a single
item or project of county business, as do the statutes which we
have previously held merely ‘affect’ county business.”” Id.

[Headnote 3]

Thus, whether a law regulates or affects county business hinges
on two criteria: (1) whether the challenged law governs a single
item or project rather than multiple items or projects, and
(2) whether the law’s effect is temporary rather than permanent.

[Headnote 4]

Here, S.B. 358 does not relate to a specific item or project in
the way the bond-issuance legislation did. Rather, S.B. 358 has the
amorphous goal of keeping urban sprawl away from Red Rock.
Moreover, S.B. 358 permanently bans Clark County from ever re-
zoning the Adjacent Lands. Thus, we hold that S.B. 358 does reg-
ulate county business.

Since S.B. 358 is a local law operating over a particular local-
ity that regulates Clark County’s business by permanently divest-
ing the County of its zoning power over the Adjacent Lands, S.B.
358 violates Article 4, Section 20.

S.B. 358 violates Article 4, Section 21 because it is a local law
that falls within an enumerated category of Section 20

[Headnote 5]

Article 4, Section 21 states that ‘‘[i]n all cases enumerated in
[Section 20], all laws shall be general and of uniform operation
throughout the State.”” Nev. Const. art. 4, § 21. However, a local
law is not ipso facto unconstitutional. Clean Water, 127 Nev. at
312, 255 P.3d at 255. This court has previously held:

[I]f a statute be either a special or local law, or both, and
comes within any one or more of the cases enumerated in
[S]ection 20, such statute is unconstitutional; if the statute be
special or local, or both, but does not come within any of the



Jan. 2013]  Attorney General v. Gypsum Resources 31

cases enumerated in [S]ection 20, then its constitutionality de-
pends upon whether a general [statewide] law can be made
applicable [to the locality].

Conservation District v. Beemer, 56 Nev. 104, 117, 45 P.2d 779,
782-83 (1935).

[Headnotes 6, 7]

Where a law is either local or special, such a law may be upheld
where “‘(1) it does not come within any of the cases enumerated in
Nevada Constitution Article 4, Section 20; and (2) a general law
could not have been made applicable.”” Clean Water, 127 Nev. at
312, 255 P.3d at 255. Here, S.B. 358 is a local law and falls
within one of Section 20’s enumerated cases in that it regulates
county business. Thus, as contemplated in Conservation District,
S.B. 358 is unconstitutional.?

S.B. 358 violates Section 25 because it establishes a system of
county government that is not uniform throughout the State

Article 4, Section 25 of the Nevada Constitution provides that
“‘[t]he Legislature shall establish a system of County and Township
Government which shall be uniform throughout the State.”” Nev.
Const. art. 4, § 25.

[Headnote 8]

As for whether S.B. 358 violates Section 25, this court’s deci-
sion in Town of Pahrump v. Nye County, 105 Nev. 227, 773 P.2d
1224 (1989), is again instructive. In addition to its arguments
regarding Section 20, Nye County also argued that the power-
shifting legislation violated Section 25. To aid our analysis, we
“‘defined a ‘system of government, as used in the context of [S]ec-
tion 25, as consisting of ‘the powers, duties, and obligations placed
upon [a] political organization.’’” Id. at 228, 773 P.2d at 1224
(second alteration in original) (quoting McDonald v. Beemer, 67
Nev. 419, 426, 220 P.2d 217, 221 (1950)).

We then explained, ‘‘[s]ince zoning and planning fall within the
powers, duties and obligations placed upon [a] political organiza-
tion, they are precisely the type of activities that [S]ection 25 was
intended to regulate.’” Id. at 228, 773 P.2d at 1225 (citation omit-
ted) (internal quotation marks omitted). Thus, we held that
“‘[b]ecause [the challenged law] delegates these powers away from
Nye County to the unincorporated Town of Pahrump in a unique
manner, one not utilized by other counties, it destroys the unifor-
mity of the system of government among the counties.”” Id. at 228-
29, 773 P.2d at 1225.

’Because we so hold, it is unnecessary to address whether the general law
could have been made applicable.
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The Town of Pahrump analysis applies with equal effect here.
Having been divested of its zoning powers over the Adjacent
Lands, Clark County now lacks exclusive control over zoning.
Thus, in much the same way that the transfer of zoning authority
from Nye County to Pahrump violated Section 25, we conclude
that the divestment of Clark County’s zoning authority via S.B.
358 does the same.

S.B. 358 does not fall within any exception and thereby remains
invalid

As explained above, S.B. 358 violates Article 4, Sections 20,
21, and 25. The Ninth Circuit’s final certified question is whether
an exception applies that would render S.B. 358 valid despite oth-
erwise violating the Nevada Constitution.

The Attorney General has advanced two distinct justifications for
deeming S.B. 358 constitutional: (A) the emergency justification
and (B) the natural resource justification. Below, we describe each
justification and explain how they relate to the analyses of Sections
20, 21, and 25.

Emergency justification
[Headnote 9]

In considering prior legislation that amounted to local laws,
this court has occasionally validated such laws to address an emer-
gency. See Quilici v. Strosnider, 34 Nev. 9, 24-25, 115 P. 177,
180-81 (1911) (justifying local legislation removing the county seat
from Dayton to Yerington in the wake of the Lyon County court-
house burning down); Conservation District v. Beemer, 56 Nev. at
117, 45 P.2d at 782-83 (justifying local legislation necessary to
raise funds for a flood-prevention project); Cauble v. Beemer, 64
Nev. at 99, 177 P.2d at 687-88 (justifying local legislation because
it was needed to reconstruct the county hospital). However, these
cases discussed emergency justifications in relation to Article 4,
Section 21, where local laws could not be made generally appli-
cable. As such, these laws had passed the first part of the Conser-
vation District test, falling outside the enumerated categories of
Article 4, Section 20.

In the case at bar, S.B. 358 does not pass the first part of the
Conservation District test, as the regulation of county business is
enumerated in Section 20. Thus, the cases applying the emergency
justification are distinguishable. This court has steadfastly held that
we cannot ignore the constitutional limits placed on the Legislature
in Sections 20 and 25, and we would be venturing into rather un-
stable territory if we were to expand the emergency justification
beyond Section 21. Cf. Clean Water, 127 Nev. at 318, 255 P.3d at
260 (agreeing that the State’s budget shortfall was an emergency
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but declining to ignore Sections 20 and 21’s proscriptions on local
legislation).

Natural resource justification
[Headnotes 10, 11]

The natural resource justification derives from this court’s deci-
sion in State ex rel. List v. County of Douglas, 90 Nev. 272, 524
P.2d 1271 (1974), a decision that seemingly blurred the line be-
tween what does and does not constitute local legislation for pur-
poses of Section 20.

In List, the State of Nevada entered into an interstate compact
with the State of California to create the Tahoe Regional Planning
Agency. Id. at 274-75, 524 P.2d at 1272-73. The Agency’s purpose
was to conserve the natural resources in the Lake Tahoe Basin,
which encompassed portions of both states. Id. To fund the
Agency, the interstate compact required the five counties bordering
Lake Tahoe (three in Nevada, two in California) to contribute
money to the Agency. Id. at 275, 524 P.2d at 1273.

Douglas County challenged the compact, contending that it
amounted to local legislation under Section 20 because only three
of Nevada’s counties were affected by it. This court disagreed,
concluding that the compact was not ‘‘local,”” but ‘‘regional’’ in
nature, stating:

We . . . hold that the preservation of the region of the Lake
Tahoe Basin as a natural resource for the enjoyment of all
people sets it apart from the embrace of the commands of art.
4, §§ 20 and 21 of our State Constitution. Were we to rule
otherwise, every interstate compact proposing to protect and
preserve a common natural resource through an agency em-
powered to enact laws would be a nullity.

Id. at 279, 524 P.2d at 1275.

In its amicus brief to the Ninth Circuit, the Nevada Legislature
focused on the first sentence in the above holding, arguing that List
should be interpreted to mean that whenever legislation protects a
natural resource for the enjoyment of people statewide, it should be
deemed a general law and not a local law.

However, this argument is nearly identical to the one rejected in
Clean Water. That is, even though the Clean Water budget law
‘‘advance[d] supervening statewide concerns that transcend[ed]
local interests,” the law still burdened only one particular locality.
127 Nev. at 313, 255 P.3d at 255-56.

In light of Clean Water, we interpret List as standing for the
proposition that legislation is regional (and thus not local in viola-
tion of Article 4, Section 20) when it affects certain counties as
part of a broader interstate agreement. Clean Water, 127 Nev. at
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312, 255 P.3d at 255 (“‘A law is local if it operates over a partic-
ular locality instead of over the whole territory of the State.”
(quotation omitted)).

In the above excerpt, we specifically noted that our reasoning in
List was predicated on the existence of an interstate compact. List,
90 Nev. at 279, 524 P.2d at 1275. We also specifically concluded
that “‘[s]ince the [Lake Tahoe] Basin lies within two states, the
concept of the [interstate clompact is regional in character.”” Id. at
277, 524 P.2d at 1274. Thus, this court assigned the legislation a
label of regional because two states were affected by the law, and
not just counties within Nevada. Because S.B. 358 affects only one
county in one state and does not require cooperation from another
state to protect Red Rock, it is distinguishable from List.

In sum, although this court has concluded that an emergency
may justify the need for local legislation in lieu of general legisla-
tion, Article 4, Section 21 does not permit local legislation in lieu
of general legislation where such legislation falls within an enu-
merated category of Article 4, Section 20. Moreover, to the extent
that List can be interpreted as providing a natural resource justifi-
cation, such an interpretation has been rejected by our recent
analysis in Clean Water of what constitutes a local law under Sec-
tion 20.

CONCLUSION

S.B. 358 is a local law that regulates county business. As such,
it violates Article 4, Sections 20 and 21 of the Nevada Constitu-
tion. S.B. 358 also violates Article 4, Section 25 by establishing a
nonuniform system of county government. Furthermore, S.B. 358
does not fall within any recognized exception to the Nevada Con-
stitution. Accordingly, we answer the first three certified questions
in the affirmative and the last certified question in the negative.

GIBBONS, HARDESTY, DouGLAS, CHERRY, and SAITTA, JJ.,
concur.
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THE EDUCATION INITIATIVE PAC, A NEVADA POLITICAL
ActiON COMMITTEE, APPELLANT, v. COMMITTEE TO PRO-
TECT NEVADA JOBS, A NEVADA NONPROFIT COMPANY; AND
ROSS MILLER, IN His OFrICIAL CAPACITY AS THE NEVADA
SECRETARY OF STATE, RESPONDENTS.

No. 61996
January 31, 2013 293 P.3d 874

Appeal from a district court judgment in a declaratory and in-
junctive relief action challenging a ballot initiative. First Judicial
District Court, Carson City; James E. Wilson, Judge.

Opponent of proposed ballot initiative that would provide new
source of funding for state’s K-12 public schools brought action
for declaratory and injunctive relief, challenging initiative under
single-subject rule and asserting that proponent’s description of ef-
fect of initiative was inadequate. The district court rejected single-
subject rule challenge but invalidated initiative based on description
of effect. Proponent appealed. The supreme court, HARDESTY, J.,
held that: (1) description of effect of a proposed ballot initiative
does not need to mention every possible effect of the initiative, but
must instead identify what the law proposes and how it intends to
achieve that proposal, all within a 200-word limit; (2) proponent’s
description of effect of proposed initiative was not misleading or
incorrect; (3) a statutory interpretation-style construction is not ap-
propriate in determining the adequacy of a proponent’s description
of effect of proposed ballot initiative; and (4) proposed initiative
did not violate single-subject rule.

Affirmed in part and reversed in part.

Dyer, Lawrence, Flaherty, Donaldson & Prunty and Michael W.
Dyer, Francis C. Flaherty, and Sue S. Matuska, Carson City, for
Appellant.

Brownstein Hyatt Farber Schreck, LLP, and Joshua J. Hicks,
Las Vegas; Brownstein Hyatt Farber Schreck, LLP, and Sean D.
Lytlle and Clark V. Vellis, Reno, for Respondent Committee to Pro-
tect Nevada Jobs.

Catherine Cortez Masto, Attorney General, and K. Kevin
Benson, Deputy Attorney General, Carson City, for Respondent
Secretary of State.

1. APPEAL AND ERROR.

Arguments by opponent of proposed ballot initiative that were made
to, but not necessarily accepted by, the district court when it invalidated
initiative for proponent’s allegedly inadequate description of effect were de
facto before the supreme court on appeal by proponent of initiative, de-
spite parties’ agreement not to file appellate briefs. NRS 295.009(1)(b).
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10.

. STATUTES.

It is not the function of the supreme court to judge the wisdom of a
proposed ballot initiative when determining whether the proposed initia-
tive complies with statute requiring that a proposed initiative embrace only
one subject and that each signature page of initiative petition contain a de-
scription of the effect of the initiative in not more than 200 words. NRS
295.009.

. DECLARATORY JUDGMENT.

When a district court’s decision to grant declaratory and injunctive
relief depends on a pure question of law, the supreme court’s review is de
novo.

. STATUTES.

A description of effect must be straightforward, succinct, and nonar-
gumentative, and it must not be deceptive or misleading.

. STATUTES.

Description in 200 words or less of effect of proposed ballot initia-
tive, as must appear on each signature page of initiative petition, does
not need to explain ‘‘hypothetical’’ effects of an initiative. NRS
295.009(1)(b).

. STATUTES.

Opponent of a ballot initiative bears the burden of showing that the
initiative’s description of effect fails to satisfy the standard of being
straightforward, succinct, nonargumentative, and not deceptive or
misleading. NRS 295.009(1)(b).

. STATUTES.

Description of effect of proposed initiative that must appear on each
signature page of initiative petition does not need to mention every pos-
sible effect of the initiative, but must instead identify what the law pro-
poses and how it intends to achieve that proposal, all within a 200-word
limit. NRS 295.009(1)(b).

. STATUTES.

Proponent’s description of effect of proposed ballot initiative, stating
that revenues from proposed margin tax on state businesses having annual
revenue of more than $1 million would be deposited in the State Distrib-
utive School Account, was not misleading or incorrect in failing to specif-
ically state that a fraction of the revenues from the tax would be used for
administering the tax; description was statutorily limited to a mere 200
words, and all statutes enacted by initiative had to be self-funding. Const.
art. 19, § 6; NRS 295.009(1)(b).

. STATUTES.

As statutorily limited to 200 words, proponent’s description of effect
of proposed ballot initiative that would, as new source of public school
funding, impose margin tax on all Nevada businesses with annual revenue
of more than $1 million was not inadequate for failing to state specifically
the amount of revenue to be generated, fact that even unprofitable busi-
nesses would be required to pay tax, fact that businesses subject to tax
might incur compliance costs, meaning of certain key terms, and fact that
law would not be capable of amendment or repeal for at least three years.
NRS 295.009(1)(b).

STATUTES.

Statement in proponent’s description of effect of proposed ballot ini-
tiative, that revenue from margin tax to be imposed on state business hav-
ing annual revenue of $1 million or more would be used for ‘‘support’” of
K-12 education, was not deceptive or misleading for failing to clarify that
margin tax revenues might serve only to replace existing education funds
rather than to increase education funding. NRS 295.009(1)(b).
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11. STATUTES.

A statutory interpretation-style construction, in which the meaning
and purpose of each word and phrase contained in a proponent’s descrip-
tion of the effect of a proposed initiative would be examined, is not ap-
propriate in determining adequacy of the description, given the early
stages of the initiative process at which a description of effect is relevant
and the fact that such a description is, by necessity, merely a short sum-
mary detailing what initiative is designed to achieve and how it will do so.
NRS 295.009(1)(b).

12. STATUTES.

A law being proposed by ballot initiative must embrace only one sub-
ject and matters necessarily connected therewith and pertaining thereto; a
ballot initiative satisfies the single-subject rule when the initiative’s pro-
posed parts are functionally related and germane to each other and the ini-
tiative’s purpose or subject. NRS 295.009(1).

13. STATUTES.

Primary purpose of proposed ballot initiative that would impose mar-
gin tax on state businesses with annual revenues of $1 million or more
was to fund education, in context of determining whether proposed ini-
tiative violated single-subject rule, even if Legislature might hypothetically
let the margin tax revenues cover education funding requirements and use
funds the Legislature would have otherwise been required to provide for
education for other purposes; initiative expressly provided that newly
generated margin tax revenues must be deposited into Distributive School
Account, which was the account the Legislature used to allocate money to
cover state’s obligation for funding K-12 education. NRS 295.009(1)(a).

14. STATUTES.

Proposed school-funding ballot initiative that would impose margin
tax on state businesses having a certain level of annual revenue, and
would also temporarily increase the existing modified business tax on fi-
nancial institutions in order to assist Department of Taxation in initially
administering and enforcing margin tax, did not violate single-subject
rule; both the new tax and the temporary increase in an existing tax were
functionally related and germane to the initiative’s clear purpose of fund-
ing public education. NRS 295.009(1)(a).

Before the Court EN BaNC.
OPINION

By the Court, HARDESTY, J.:

In this appeal, we consider the proper standard of review to be
applied when reviewing the adequacy of a ballot initiative’s de-
scription of effect. Nevada’s Constitution permits the Legislature
to provide procedures to facilitate the initiative process. In 2005,
the Legislature enacted NRS 295.009(1)(b), which requires a bal-
lot initiative to provide in 200 words or less a description of the ef-
fect of the initiative. A description of effect serves a limited pur-
pose to facilitate the initiative process, and to that end, it must be
a straightforward, succinct, and nonargumentative summary of
what the initiative is designed to achieve and how it intends to
reach those goals. Given that limited purpose and the 200-word re-
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striction, the description of effect cannot constitutionally be re-
quired to delineate every effect that an initiative will have; to con-
clude otherwise could obstruct, rather than facilitate, the people’s
right to the initiative process. In reviewing an initiative’s descrip-
tion of effect, a district court should assess whether the description
contains a straightforward, succinct, and nonargumentative state-
ment of what the initiative will accomplish and how it will achieve
those goals. Because we conclude that the description of effect at
issue in this case satisfies this requirement, and because the single-
subject challenge to the initiative lacks merit, we affirm in part and
reverse in part the district court’s order invalidating the initiative
here.

BACKGROUND

Appellant, The Education Initiative PAC (EI PAC), a Nevada po-
litical action committee, seeks to enact a law through Nevada’s bal-
lot initiative process to provide a new funding source for the state’s
public school K-12 education needs. This proposed law, which EI
PAC entitled ‘“The Education Initiative,” would impose a two-
percent margin tax on all Nevada businesses with annual revenue
of more than $1 million.! After filing the proposed ballot initiative
with the Secretary of State, EI PAC began circulating petitions to
gather the necessary signatures so that the Initiative could be pre-
sented to the Legislature in 2013 and, if necessary, be placed on
the 2014 general election ballot.

Respondent Committee to Protect Nevada Jobs filed a com-
plaint for declaratory and injunctive relief in the First Judicial Dis-
trict Court challenging the Initiative. In its complaint, the Com-
mittee sought a declaration that (1) EI PAC’s Initiative violated
NRS 295.009’s single-subject rule because it sought to enact a
multi-subject law, and (2) its description of effect was misleading
in several respects. The Committee asked the district court to en-
join the Secretary of State from presenting the Initiative to the Leg-
islature in 2013 and from eventually placing the Initiative on the
2014 general election ballot.

[Headnote 1]

Although the district court rejected the Committee’s single-
subject rule challenge, it found that the Initiative’s description of
effect was ‘‘incomplete, deceptive, [and] misleading.”” As a result,
the district court granted the Committee’s requested relief in part,
enjoining the Secretary of State from presenting the Initiative to the
Legislature, but rejecting the Committee’s request that EI PAC be

'A complete copy of the Initiative is attached to this opinion as an
addendum.
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enjoined from continuing to gather petition signatures.> This appeal
followed.

DISCUSSION

If enacted, the Education Initiative would require, among other
things, that the margin tax revenues raised under the new law be
deposited into the state Distributive School Account, which, in
essence, is a subaccount of the State General Fund, NRS
387.030(1), and then be ‘‘apportioned among the several school
districts . . . at the times and in the manner provided by [existing]
law for the money in the State Distributive School Account.”” To
understand the arguments raised by the parties to this appeal and
this court’s legal conclusions, we begin by examining the initiative
process before addressing the parties’ contentions.

Nevada’s ballot initiative process

Since 1912, Nevada’s Constitution has secured to the citizens of
this state ‘‘the power to propose, by initiative petition, statutes and
amendments to statutes . . . and to enact or reject them at the
polls.”” Nev. Const. art. 19, § 2(1). The constitution requires the
ballot initiative proponent to file a copy of the initiative with the
Secretary of State and then gather a required number of signatures
from registered voters who likewise support the initiative’s ideas.
Nev. Const. art. 19, § 2(2), (3). Once the required number of sig-
natures are gathered, the proponent must then submit the signa-
tures to the Secretary of State for verification. Nev. Const. art. 19,
§ 2(3). If the Secretary verifies that the required number of signa-
tures has been gathered, the Secretary must transmit the initiative
to the Legislature ‘‘as soon as the Legislature convenes and or-
ganizes’’ for its next legislative session. Id. At that point, if the
Legislature chooses to enact the initiative and the governor ap-

*While this appeal was pending, EI PAC continued to obtain and ultimately
submitted more than the required number of voter signatures. The Secretary of
State subsequently completed the process of verifying those signatures. Nev.
Const. art. 19, § 2(3).

Because this appeal required resolution before the 2013 Legislature con-
vened, and since the issues involved are purely legal, both EI PAC and the
Committee agreed to not file appellate briefs. Thus, all of the arguments that
the parties made in the district court—including those made by the Committee
and rejected by the district court—are de facto before this court. Cf. Ford v.
Showboat Operating Co., 110 Nev. 752, 755, 877 P.2d 546, 548 (1994) (rec-
ognizing that a party ‘‘who is not aggrieved by a judgment need not appeal
from the judgment in order to raise arguments in support of the judgment not
necessarily accepted by the district court’”). Additionally, respondent Secretary
of State Ross Miller indicated, in the initial stages of this matter, that he took
no position on the merits of the initiative petition at issue in this appeal.
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proves it, the initiative becomes law. Id. If, however, the Legisla-
ture rejects the initiative or simply fails to take action on it during
the first 40 days of the session, the Secretary must then place the
initiative on the next general election ballot, id., which in this case
would be in 2014.

The constitution authorizes the Legislature to ‘‘provide by
law for procedures to facilitate’” the people’s power to legislate
by initiative. Nev. Const. art. 19, § 5. Before an initiative can
be placed on the ballot, NRS 293.250(5) requires the Secretary
of State to prepare an explanation of what the initiative entails,
which “‘must be in easily understood language and of reason-
able length.”” In addition, the Secretary must appoint two commit-
tees, one of which writes arguments advocating passage of the
initiative, while the other drafts arguments in opposition to its pas-
sage.’ NRS 293.252(1), (5)(d). Each committee also writes rebut-
tals to the other committee’s argument. NRS 293.252(5)(e).
Among other things, each committee’s argument and rebuttal
““[s]hall address . . . [t]he fiscal impact of the initiative.”” NRS
293.252(5)(f)(1). Once the Secretary approves each committee’s
argument and rebuttal, they are placed on the sample ballot dis-
tributed to the voters before the general election along with the
Secretary’s explanation of the initiative. NRS 293.097; NRS
293.252(8). Thus, before casting their votes, voters are presented
not only with the Secretary’s neutral explanation of the initiative,
but also with arguments for and against the initiative’s enactment
prepared by people with an interest in seeing the initiative pass or
fail.

In 2005, the Legislature enacted NRS 295.009, the statute
at issue in this appeal, which made two key modifications to the
initiative process. Specifically, NRS 295.009 sets forth two
requirements that the proponent of a ballot initiative must satis-
fy: (1) the proposed law must embrace only ‘‘one subject,”’
NRS 295.009(1)(a); and (2) when gathering petition signatures, the
proponent’s petition must include, “‘in not more than 200 words,
a description of the effect of the initiative or referendum if the
initiative or referendum is approved by the voters.’”’* NRS
295.009(1)(b). ““The description must appear on each signature
page of the petition.”” Id.

To resolve this appeal, we begin by examining the function of a
description of effect in the initiative process and how a court

*Each committee consists of three people, all of whom are appointed by the
Secretary. NRS 293.252(1). In making the appointments, the Secretary ‘shall
consider’” appointing ‘‘[a]ny person who has expressed an interest in serving
on the committee.”” NRS 293.252(4)(a).

“By its terms, NRS 295.009 applies to both initiatives and referendums. Ac-
cordingly, the analysis in this opinion is equally applicable in the referendum
context.
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should analyze a description of effect in reviewing a challenge to
the sufficiency of this description. We then consider whether the
initiative violates the single-subject rule.

The Initiative’s description of effect adequately summarizes the
Initiative
[Headnotes 2, 3]

In determining whether a ballot initiative proponent has com-
plied with NRS 295.009, “‘it is not the function of this court to
judge the wisdom’” of the proposed initiative. Nevada Judges Ass’n
v. Lau, 112 Nev. 51, 57, 910 P.2d 898, 902 (1996). When a dis-
trict court’s decision to grant declaratory and injunctive relief de-
pends on a pure question of law, our review is de novo. Nevadans
for Nevada v. Beers, 122 Nev. 930, 942, 142 P.3d 339, 347
(2006).

Pursuant to NRS 295.009(1)(b), EI PAC included with its peti-
tion the following description of effect of its Initiative:

This statutory initiative proposes to impose a 2-percent mar-
gin tax on business entities doing business in Nevada. Ex-
emptions include: natural persons not engaged in business;
entities with total revenue of $1,000,000 or less; passive en-
tities; Section 501(c) organizations. Margin is the lesser of:
(1) 70 percent of entity’s total revenue from its entire busi-
ness; or (2) entity’s total revenue from its entire business,
minus (at its election) the cost of goods it has sold or amount
of compensation it has paid to owners and employees. An en-
tity’s taxable margin, against which the tax is imposed, is that
part of its margin apportioned to Nevada. Revenues from the
tax would be deposited in the State Distributive School Ac-
count in the State General Fund, and used for the support of
K-12 education. The 2-percent modified business tax now
paid by financial institutions would temporarily be increased
to 2.29 percent, and potentially to 2.42 percent, to provide
money for the Department of Taxation to begin to administer
the margin tax. Liability for the margin tax would begin to ac-
crue on January 1, 2014, if the initiative is approved by the
Legislature, or January 1, 2015, if approved by voters.

Relevant to this appeal, EI PAC’s description of effect states that
the Initiative seeks to impose a new margin tax, describes certain
exemptions from the tax, and briefly summarizes how the tax will
be calculated. It then provides that the margin tax revenues ‘‘would
be deposited in the State Distributive School Account in the State
General Fund, and used for the support of K-12 education’ and
notes that the two-percent modified business tax will be temporar-
ily increased to cover initial administrative costs for the margin tax.
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[Headnotes 4-6]

This court has previously declared that a description of effect
must be ‘* ‘straightforward, succinct, and nonargumentative, >’ Las
Vegas Taxpayer Comm. v. City Council, 125 Nev. 165, 183, 208
P.3d 429, 441 (2009) (quoting Herbst Gaming, Inc. v. Sec’y of
State, 122 Nev. 877, 889, 141 P.3d 1224, 1232 (2006)), and it
must not be deceptive or misleading.®> See Stumpf v. Lau, 108 Nev.
826, 833, 839 P.2d 120, 124 (1992), overruled on other grounds
by Herbst Gaming, 122 Nev. at 888, 141 P.3d at 1231. However,
the description of effect does not need to explain ‘‘hypothetical’’
effects of an initiative. See Herbst Gaming, 122 Nev. at 889, 141
P.3d at 1232. The opponent of a ballot initiative bears the burden
of showing that the initiative’s description of effect fails to satisfy
this standard. See Las Vegas Taxpayer Comm., 125 Nev. at 176,
208 P.3d at 436 (explaining that the party seeking to invalidate the
initiative bears the burden of establishing that the initiative is
“‘clearly invalid”’).

In challenging the Initiative in district court, the Committee ar-
gued that EI PAC’s description of effect was inadequate, both be-
cause it failed to include certain information and because the in-
formation it did include was misleading. In responding to the
Committee’s contentions, EI PAC argued that, in light of the 200-
word limitation imposed on descriptions of effect, it would be im-
possible to include all of the information that the Committee be-
lieved was necessary for inclusion. Moreover, EI PAC maintained
that the perceived inaccuracies in its description stemmed from an
overly technical reading of the information contained therein. The
district court agreed with certain assertions made by the Commit-
tee and concluded that the description was ‘‘incomplete, deceptive,
[and] misleading’’ and invalidated the Initiative on that basis.

[Headnote 7]

As explained below, both the Committee and the district court
have misapprehended the function of an initiative’s description of
effect, which we conclude does not need to mention every possi-
ble effect of an initiative. Instead, a description of effect must
identify what the law proposes and how it intends to achieve that
proposal, all within a 200-word limit. Given this constraint and in
light of its statutory function to facilitate the initiative process, a

In Las Vegas Taxpayer Committee, 125 Nev. at 181-82, 208 P.3d at 440,
we invalidated a ballot initiative because it violated the single-subject rule. In
addition, we considered the initiative’s description of effect and agreed with
the district court’s conclusion that the description was ‘‘materially mislead-
ing.”” Id. at 182-83, 208 P.3d at 440-41. The ‘‘materially misleading’’ standard
alluded to in Las Vegas Taxpayer Committee is thus attributable to the district
court and is not intended to be part of this court’s standard for reviewing de-
scriptions of effect.
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hyper-technical interpretation of the requirements for a description
of effect may impede the people from exercising their constitutional
right to propose laws and is therefore an inappropriate method for
assessing the adequacy of a description of effect.

A description of effect serves to broadly inform a petition
signer about the initiative

With regard to the function of an initiative’s description of ef-
fect, in this case, the district court and the parties mistakenly re-
viewed the description of effect with an eye on hypothetical effects
or consequences of the Initiative, without regard for the role that
the description of effect serves in the initiative process. This court
has recognized that an initiative’s description of effect is intended
to ‘“ ‘prevent voter confusion and promote informed decisions.
Nevadans for Nevada v. Beers, 122 Nev. 930, 939-40, 142 P.3d
339, 345 (2006) (quoting Campbell v. Buckley, 203 FE.3d 738,
745-46 (10th Cir. 2000)). Consequently, before circulating an
initiative for signatures, the proponents must file it with the Sec-
retary of State. NRS 295.015(1). The Secretary does not evaluate
or otherwise assess the description of effect before the proponents
begin gathering signatures. Id. Instead, the initiative and the de-
scription of effect are made available to the public in their entirety,
on the Secretary’s website. NRS 295.015(4). During the signature-
gathering process, signers, before signing the petition, may read
the initiative on the Secretary’s website or the copy in the circula-
tor’s possession, and/or signers may read the 200-word description
of effect, which must be located on each signature page of the pe-
tition. NRS 295.009(1)(b); see also Herbst Gaming, 122 Nev. at
888-89, 141 P.3d at 1232 (providing that if a petition signer ques-
tioned the meaning of a phrase used in the initiative’s title, that
question could be resolved by reviewing the actual text of the ini-
tiative). Under these circumstances, the legislative purpose of re-
quiring that a description of effect accompany the petitions circu-
lated for signature gathering is achieved by providing a summary
that captures what an initiative is designed to achieve and how it
intends to reach those goals, albeit within the boundaries of 200
words.

The utility of the description of effect is confined to the prelim-
inary phase of the initiative process, when the proponent seeks to
garner enough initial support so that the initiative will be consid-
ered by the Legislature and the voters. Our understanding of the
function of a description of effect to facilitate the initiative process
is informed by the Legislature’s deliberations when it considered
whether to adopt NRS 295.009(1)(b) and by the Legislature’s de-
cision to limit proponents to describing a proposed initiative in 200
words or less.

59
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Legislative deliberations

During the legislative process for enacting NRS 295.009(1)(b),
legislators raised concerns over who would write the description of
effect, who would determine its accuracy, and whether it would
even be possible to verify the accuracy of a position or opinion
presented in the description of effect. Hearing on A.B. 185 and
S.B. 224 Before the Senate Legislative Operations and Elections
Comm., 73d Leg. (Nev., May 12, 2005). With this in mind, in
an initial draft of the bill that would ultimately become NRS
295.009(1)(b), the Legislature considered requiring an initiative
petition to contain an ‘‘accurate description of the effect of the ini-
tiative.”’® A.B. 185, 73d Leg. § 1 (first reprint) (emphasis added)
(as discussed by the Senate Legislative Operations and Elections
Committee in conjunction with S.B. 224, May 12, 2005). The rea-
soning behind this initial approach was that the Legislature was
concerned with the prospect of people signing initiative petitions
without understanding what the initiative really entailed. See Hear-
ing on A.B. 185 Before the Senate Legislative Operations and
Elections Comm., 73d Leg. (Nev., May 10, 2005).

As the Legislature assessed how best to address this concern,
testimony addressing the proposed legislation highlighted a signif-
icant problem with the approach taken in the initial draft of this
bill, in that the Legislature could not constitutionally require an
accurate forecast of all of an initiative’s potential effects in
200 words or less. See Hearing on A.B. 185 Before the Senate
Legislative Operations and Elections Comm., 73d Leg. (Nev.,
May 10, 2005) (statement of John L. Wagner, Burke Consortium
of Carson City) (expressing skepticism as to whether a ballot ini-
tiative proponent could write an adequate summary in 200 words
or less); Hearing on A.B. 185 Before the Assembly Elections, Pro-
cedures, Ethics, and Constitutional Amendments Comm., 73d
Leg. (Nev., March 29, 2005) (statement of Janine Hansen, Presi-
dent, Nevada Eagle Forum) (discussing the constitution and ex-
plaining that ‘‘the Legislature should not be making it any more
difficult to petition, but [that it should] facilitate that process’’). In
the end, the Legislature came to a compromise in which it agreed
that the initiative’s proponent would write the description of effect,
it deleted the word ‘‘accurate’” from the description-of-effect re-
quirement, and it determined that the only means of assessing a de-
scription of effect’s adequacy would be for someone to challenge
it in court. NRS 295.009(1)(b); NRS 295.061(1).

®Although NRS 295.009 was enacted into law by Senate Bill 224, most of
the Legislature’s attention to the description-of-effect requirement comes from
discussions of Assembly Bill 185. Shortly before Senate Bill 224’s enactment,
the Legislature inserted the desirable portions of Assembly Bill 185 into Sen-
ate Bill 224.
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The Legislature, like in other states, could have prohibited a
ballot initiative proponent from gathering petition signatures until
the proponent receives a pre-approved summary from the state
official in charge of elections. See, e.g., Alaska Stat. § 15.45.090
(2012) (requiring the lieutenant governor to prepare an ‘‘impartial
summary’’); Cal. Elec. Code §§ 9004, 9008, 9014 (West 2013
Supp.) (requiring the attorney general to prepare a ‘‘circulat-
ing title’” and ‘‘summary’’); Colo. Rev. Stat. §§ 1-40-105,
1-40-106 (2012) (requiring the secretary of state to convene
a ‘‘title board,” which prepares a ‘‘title’’ and ‘‘submission
clause’’); Or. Rev. Stat. §§ 250.065, 250.067 (2011) (requiring the
attorney general to prepare a ‘‘ballot title’’); Wash. Rev. Code
Ann. §§ 29A.72.060-.090 (West 2005) (requiring the attorney
general to prepare a ‘‘ballot title’” and ‘‘summary’’). But the Leg-
islature chose instead to allow an initiative’s proponent to write the
required description and to gather signatures before its adequacy
has been determined. This approach makes sense because, under
Nevada’s Constitution, if an initiative is not adopted by the Legis-
lature and thus moves on for presentation to the voters, the voters
have the Secretary of State’s official explanation and the required
arguments for and against its enactment to review in determining
whether to vote in favor of or against the initiative. Thus, once pro-
ponents have gathered the necessary signatures to file the initiative
with the Secretary of State for verification, the description of effect
plays no further role in the remaining initiative process, except per-
haps, to assist the committees mandated with preparing the pros
and cons for the ballot under the Secretary of State’s supervision.

200-word limit

The Legislature also chose to restrict the description of effect to
a mere 200 words. As EI PAC points out, attempting to comply
with the district court’s findings regarding what must be included
in the description of effect is difficult at best given the 200-word
limit. Because a proponent can only explain so much in 200 words,
EI PAC maintains that its description should be deemed adequate
because it made a legitimate effort to summarize what it believes
to be the Initiative’s main components. EI PAC’s argument to that
effect is persuasive.

Given the 200-word limit imposed on these descriptions, they
cannot constitutionally be required to explain every detail or effect
that an initiative may have. This is especially true where, as here,
the actual text of the Initiative is 25 pages in length. To reach a dif-
ferent conclusion would significantly hinder the people’s power to
legislate by initiative and effectively bar all but the simplest of bal-
lot measures. Indeed, such a restriction would far exceed the
Nevada Constitution’s grant of authority to the Legislature to ‘‘pro-
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vide by law for procedures to facilitate’’ the people’s exercise of
the initiative process. Nev. Const. art. 19, § 5 (emphasis added);
Nevadans for Prop. Rights v. Sec’y of State, 122 Nev. 894, 912,
141 P.3d 1235, 1247 (2006) (indicating that this court ‘‘must
make every effort to sustain and preserve the people’s . . . initia-
tive process’’).

[Headnote 8]

The Committee’s own arguments regarding the multitude of is-
sues it believes must be spelled out in an initiative’s description of
effect illustrate this point. For example, the Committee argues
that the Initiative’s description of effect misstates how certain tax
revenues generated by the margin tax would be used by stating that
““[r]evenues from the tax would be deposited in the State Distrib-
utive School Account’ without noting that a portion of these funds
will be used to fund the Department of Taxation’s costs of ad-
ministrating the tax. We disagree. The description of effect recites
that the modified business tax ‘‘. . . would temporarily be
increased . . . to provide money for the Department of Taxation to
begin to administer the margin tax.”” This statement recognizes the
need for the Initiative to provide the Department of Taxation with
enough money to cover the administrative costs of the margin tax.
See Nev. Const. art. 19, § 6. With the description of effect limited
to a mere 200 words, expecting this description to state specifically
that a fraction of the revenue generated by the tax will be used for
administering the tax would be unreasonable. Moreover, as all
statutes enacted by initiative must be self-funding, the inclusion of
this information is wholly unnecessary and its omission does not
render the description misleading or incorrect.

[Headnote 9]

The Committee’s additional arguments focus on omissions that
it believes should have been included in the description of effect,
specifically the amount of revenue to be generated by the margin
tax, the fact that even unprofitable businesses will be required to
pay the tax,’ the fact that businesses subject to the tax might incur
compliance costs, the absence of explanations of the meaning of
certain key terms, such as ‘‘total revenue’’ and ‘‘cost of goods it
has sold’’ as used in the Initiative, the fact that, if enacted, the law
will not be capable of amendment or repeal for at least three
years, and an explanation of why the modified business tax might
increase from 2.29 percent to 2.42 percent. While this is all in-

"We note that the description of effect plainly explains that businesses with
annual ‘‘revenue’’ of more than $1 million will be subject to the margin tax.
Thus, if only by implication, the description of effect already informs petition
signers that unprofitable businesses will be subject to the tax.
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formation that may ultimately be useful for voters, in light of the
200-word limit placed on descriptions of effect, such a level of de-
tail far exceeds what a proponent can constitutionally be required
to include in a description of effect. See Nev. Const. art. 19, § 5;
Nevadans for Prop. Rights, 122 Nev. at 912, 141 P.3d at 1247.
Most ballot initiatives will have a number of different effects if
enacted, many of which are hypothetical in nature. We have previ-
ously rejected the notion that a description of effect must explain
“‘hypothetical’” effects. See Herbst Gaming, 122 Nev. at 889, 141
P.3d at 1232. Thus, if we were to give credence to the Commit-
tee’s application of the description of effect requirement, any op-
ponent of a ballot initiative could identify some perceived effect of
an initiative that is not explained by the description of effect, chal-
lenge the initiative in district court, and block the people’s right to
the initiative process. Statutes enacted to facilitate the initiative
process cannot be interpreted so strictly as to halt the process.

A district court must not apply statutory interpretation
principles when examining a description of effect

[Headnote 10]

In addition to its errant belief that a description of effect must
highlight every nuance and effect of an initiative, the Committee
also maintained that the Initiative’s description of effect was mis-
leading with regard to the Initiative’s overall impact on education
funding. The Committee’s argument in this regard was based on
the description of effect’s following sentence: ‘‘Revenues from the
tax would be deposited in the State Distributive School Account in
the State General Fund, and used for the support of K-12 educa-
tion.”” By using the word ‘‘support,’ the Committee contended that
this sentence suggests to petition signers that margin tax revenues
will increase existing education funding. Focusing on what it be-
lieved to be a likely outcome of the influx of new education funds
from the margin tax enacted by the Initiative, the Committee as-
serted that the description of effect is misleading because it does
not clarify that margin tax revenues may serve only to replace ex-
isting education funds if the Legislature chooses to spend the ex-
isting funds elsewhere.

In response, EI PAC ascribed a more colloquial meaning to the
word ‘‘support’” and maintained that the sentence is accurate: the
revenues generated from the margin tax will indeed be deposited in
the Distributive School Account and will certainly be used to
““support,” or fund, K-12 education. Thus, according to EI PAC,
because the sentence does not mislead petition signers into believ-
ing that funding for education will necessarily increase, its other-
wise straightforward, succinct, and nonargumentative description
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of effect does not need to explain a hypothetical scenario in which
the Legislature chooses to reallocate existing funds.

The district court agreed with the Committee. Specifically, it
concluded that the margin tax’s effect ‘‘is to free up funds for the
Legislature to use as it wishes, for education or non-education
purposes.”” Without explaining why the description of effect, as
written, is necessarily misleading in this regard, the district court
concluded that this effect is ‘‘something those being asked to sign
the petition should know’’ and that the description of effect’s fail-
ure to provide such an explanation renders it ‘‘deceptive and
misleading.”’

The parties’ efforts to advance their respective meanings for the
word ‘‘support’” and the district court’s conclusion that the de-
scription of effect’s use of that word is misleading are grounded in
the idea that a reviewing court should apply principles of statutory
construction in examining information articulated in a description
of effect. Given the limited function ascribed to an initiative’s de-
scription of effect and the fact that these descriptions are relevant
only at the early stages of the initiative process, we conclude that
it is inappropriate to parse the meanings of the words and phrases
used in a description of effect as closely as we would statutory
text. Such exacting scrutiny comes at too high a price in that it car-
ries the risk of depriving the people of Nevada of their constitu-
tional right to propose laws by initiative, something this court has
expressly stated that it will not do. Nevadans for Prop. Rights, 122
Nev. at 912, 141 P.3d at 1247.

We therefore conclude that, when reviewing a description of ef-
fect, the district court must take a holistic approach to determine
whether the description is a straightforward, succinct, and nonar-
gumentative summary of an initiative’s purpose and how that pur-
pose is achieved, Las Vegas Taxpayer Comm. v. City Council, 125
Nev. 165, 183, 208 P.3d 429, 441 (2009), and whether the infor-
mation contained in the description is correct and does not mis-
represent what the initiative will accomplish and how it intends to
achieve those goals. Stumpf v. Lau, 108 Nev. 826, 833, 839 P.2d
120, 124 (1992).

Here, a review of the description of effect makes clear that the
Initiative is designed to provide funding for education, and the
Committee itself acknowledges that the margin tax revenues will be
used in some way to fund K-12 education. The Committee’s at-
tempt to give meaning to the word ‘‘support’’ is founded entirely
on a hypothetical scenario that the Committee believes may
occur—that education funding may not increase because the Leg-
islature may choose to use the margin tax revenues to simply re-
place the existing funds it otherwise would have had to place into
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the Distributive School Account.® The Committee’s hypothetical,
however, to provide meaning for the word ‘‘support’” does not pro-
vide a valid basis for concluding that the Initiative’s description of
effect is inadequate.

[Headnote 11]

Given the early stages of the initiative process at which a de-
scription of effect is relevant and the fact that these descriptions
are, by necessity, merely short summaries detailing what an initia-
tive is designed to achieve and how it will do so, a district court
examining a description of effect must determine whether the de-
scription provides an expansive view of the initiative, rather than
undertaking a hyper-technical examination of whether the descrip-
tion covers each and every aspect of the initiative. To that end, a
statutory interpretation-style construction of the description, in
which the meaning and purpose of each word and phrase contained
in the description of effect are examined, is not appropriate.

As a whole, our review of the Initiative’s description of effect re-
veals that it provides a straightforward, succinct, and nonargu-
mentative summary of what the Initiative is designed to achieve—
raise funds to support Nevada’s K-12 public schools—and how it
intends to do so—enacting a margin tax. The information contained
in the description is neither deceptive nor misleading, as it is sub-
stantively correct and does not misrepresent what the initiative will
accomplish or how it will achieve those goals. As a result, we con-
clude that the Committee’s arguments regarding the description of
effect’s insufficiency lack merit and, to the extent the district court

8At oral argument, the Committee made several unsupported assertions
that the Legislature would be legally compelled to reduce its funding of the
Distributive School Account in an amount equal to the margin tax revenues de-
posited therein. Our independent review of the ‘‘Nevada Plan,”” however, re-
veals that these assertions are questionable at best. To fulfill its constitutional
obligation to fund education, the Legislature created the Nevada Plan, a statu-
tory scheme setting forth the process by which it determines the biennial fund-
ing for education. The Nevada Plan assumes certain local money will be
‘‘reasonably available’’ to fund education and envisions funding from three
funding sources: local taxes consisting primarily of property taxes, local funds
consisting of a portion of the same property taxes and separate sales taxes, and
state funds. NRS 387.121; NRS 387.1235(1); NRS 387.195. In addition to fi-
nancing the State’s own share, the Legislature is required to ‘‘guarantee’’ a
shortfall in local funds when the local funds are less than projected. NRS
387.121. To be sure, the Nevada Plan does not envision an influx of new rev-
enue being deposited into the Distributive School Account, meaning that it is
not entirely clear what the Legislature or the Superintendent of Public In-
struction would be authorized to do with the margin tax revenues. By the same
token, however, the Nevada Plan’s failure to account for a new revenue source
means that nothing in the current Plan compels the Legislature to reduce its
‘‘guarantee’’ in the manner suggested by the Committee.
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relied on them to invalidate the Initiative, that conclusion was in
error and must be reversed.’ Nevadans for Nevada v. Beers, 122
Nev. 930, 942, 142 P.3d 339, 347 (2006).

The Initiative complies with NRS 295.009(1)(a)’s single-subject
requirement

[Headnote 12]

The final issue that we reach in this appeal concerns the single-
subject rule. NRS 295.009(1)(a) requires that a law being proposed
by ballot initiative embrace only ‘‘one subject and matters neces-
sarily connected therewith and pertaining thereto.”” The Legislature
has clarified that a ballot initiative satisfies the single-subject re-
quirement when the initiative’s proposed parts are *‘ ‘functionally
related’ and ‘germane’ to each other and the initiative’s purpose or
subject.”” Las Vegas Taxpayer Comm., 125 Nev. at 180, 208 P.3d
at 439 (quoting NRS 295.009(2)). Thus, in order to determine
whether a ballot initiative’s parts are ‘‘functionally related’’ and
‘‘germane’’ to each other and the initiative’s purpose, this court
must first determine the Initiative’s primary purpose. Id.

Initiative’s primary purpose
[Headnote 13]

EI PAC maintains that the purpose of its Initiative is to fund
public education. The Committee counters that this is not the Ini-
tiative’s true purpose, as once the margin tax revenues are de-
posited into the Distributive School Account, the Initiative does
nothing to ensure that they will be used to increase education
funding. The Committee posits that the effect of the Initiative may
be to provide the Legislature with a larger general fund if it
chooses to let the margin tax revenues cover its education funding
requirements and uses the funds it would have otherwise been re-
quired to provide for education for other purposes.

A review of the Initiative substantiates EI PAC’s stance, as the
Initiative expressly provides that the newly generated margin tax
revenues must be deposited into the Distributive School Account.
Since the Distributive School Account is the account that the Leg-
islature uses to allocate money to cover the State’s obligation for
funding K-12 education, the Initiative’s textual language demon-
strates that its purpose is to fund public education. Las Vegas Tax-
payer Comm., 125 Nev. at 180, 208 P.3d at 439 (determining a
ballot initiative’s purpose by considering the initiative’s ‘textual
language and the proponents’ arguments’’). We have little trouble
in rejecting the Committee’s argument, as it confuses ‘‘purpose’’

°To the extent that the district court rejected certain arguments by the Com-
mittee pertaining to the description of effect, we affirm the district court’s
determination.
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with “‘effect.”” The Committee is once again seeking to invalidate
the Initiative by using a hypothetical, something we have previously
declared to be impermissible. Herbst Gaming, 122 Nev. at 889,
141 P.3d at 1232. The Initiative’s primary purpose is clearly to
fund education.

The Initiative’s parts are functionally related and germane to
each other and the Initiative’s purpose

[Headnote 14]

The Committee’s assertion that the Initiative violates the single-
subject rule because it seeks to implement a new margin tax and
temporarily increase the existing modified business tax is without
merit. As previously explained, EI PAC’s Initiative is constitution-
ally required to be self-funding, see Nev. Const. art. 19, § 6,
meaning that it must provide the Department of Taxation with
enough money to cover its costs of administrating the margin tax.
Thus, EI PAC’s Initiative also seeks to provide the funding that the
Department of Taxation will need to administer and enforce the
margin tax. To do so, the Initiative provides for a necessary por-
tion of the margin tax revenues to be allocated each year to the De-
partment of Taxation. Once these revenues are allocated, all re-
maining revenues are to be deposited into the Distributive School
Account. Since the Department of Taxation will necessarily incur
administrative costs before margin tax revenues start accruing, the
Initiative seeks to temporarily increase a different tax, the modified
business tax (or ‘‘[playroll tax,” see NRS 363A.130), imposed on
all Nevada financial institutions. Thus, although the Initiative does
seek to implement a new tax and temporarily increase an existing
tax, both taxes are functionally related and germane to the Initia-
tive’s clear purpose of funding public education. Accordingly,
EI PAC’s Initiative complies with NRS 295.009(1)(a)’s single-
subject requirement, and the district court properly rejected this
argument.

CONCLUSION

A description of effect need not articulate every detail and pos-
sible effect that an initiative may have. Instead, given that these de-
scriptions are utilized only in the early, signature-gathering phase
of the initiative process and that descriptions of effect are limited
to 200 words, they need only provide a straightforward, succinct,
and nonargumentative summary of what an initiative is designed to
achieve and how it intends to reach those goals. Because the de-
scription of effect at issue here complied with these requirements,
the district court erred in concluding that the Initiative’s description
of effect was ‘‘incomplete, deceptive, [and] misleading’’ and in-
validating the Initiative on that basis. As the Committee’s remain-
ing arguments against the Initiative lack merit, we reverse the dis-
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trict court’s grant of declaratory relief invalidating the Initiative
and its decision to enjoin the Secretary of State from presenting the
Initiative to the 2013 Legislature and from placing it on the 2014
general election ballot.

PickerING, C.J., and GIBBONS, PARRAGUIRRE, DOUGLAS,
CHERRY, and SAITTA, JJ., concur.
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ADDENDUM

Initiative Petition - Statewide Statutory Measure ) State of Nevada

THE EDUCATION INITIATIVE
Explanation: Language in boldfuce itulics is 10 be added o Nevada Revised Statutes; language between hrackets [detetedbmprmze] s 1o be deleled

THE PEOPLE OF THE STATE OF NEVADA DO ENACT AS FOLLOWS:

Section 1, This act provides for the imposition of a margin tax on business entities engaged in
business in this State, and requires that the proceeds of the tax be used to fund the operation of the public
schools in this State for kindergarten through grade 12

Sec. 2. Title 32 of NRS is hereby amended by adding thereto a new chapter 1o consist of the
provisions set forth as sections 3 to 45, inclusive, of this act.

Sec. 3, As used in this chapter, unless the context otherwise requires, the words and terms defined
in sections 4 to 17, inclusive, of this act have the meanings ascribed to them in those sections.

Sec. 4. Affiliated group™ means a group of two or more business entities, each of which is
controlled by one or more common owners or by one or more of the members of the group.

Sec. 5. “Business” means any activity engaged in or caused to be engaged in with the object of
gain, benefit or advantage, either direct or indirect, to any person or governmental entity,

Sce. 6. 1. Except as otherwise provided in this section, “business entity” means a corporation
partnership, proprietorship, limited-liability company, business association, joint venture, limited-liability
partnership, business trust, professional association, joint stock company, holding company and any
other person engaging in a business, and includes a combined group.

2. “Business entity” does not include:

(a) A natural person unless that person is engaging in a business and is required to file with the
Internal Revenue Service a Schedule C (Form 1040), Profit or Loss From Business, or its equivalent or
swecessor form, a Schedule E (Form 1040), Supplemental Income and Loss, or its equivalent or successor
Sorm, or a Schedule F (Form 1040), Profit or Loss From Farming, or its equivalent or successor form,
Jor that business;

(b) A governmental entity;

(c) Any person or other entity that this State is prohibited from taxing under the Constitution, laws
or treaties of the United States or the Nevada Constitution; or

(d) Any credit union that is authorized to transact business in this State pursuant to the provisions
of chapter 678 of NRS.

See, 7, “Combined group”™ means an affiliated group of business entities that is required to file
a group return pursuant to section 27 of this act.

See. 8. “Commission" means the Nevada Tax Commission.

See.9. “Controlled by means the possession, directly or indirectly, of the power to direct or canse
the direction of the management and policies of a business entity, whether through the ownership of
voling securities, by confract or otherwise,

See. 10 “Engaging in a business ™ means commencing, conducting or continuing a business, the
exercise of corporate or franchise powers regarding a business, and the liguidation of a business which

is or was engaging in a business when the liquidator holds itself out to the public as conducting that
business.

Sec. 1. “Governmental entity” means:

1. The United States and any of its unincorporated agencies and instrumentalities,

2. Any incorporated agency or instrumentality of the United States wholly owned by the United
States or by a corporation wholly owned by the United States.

3. The State of Nevada and any of its wnincorporated agencies and instrumentalities,

4. Any county, city, district or other political subdivision of this State.

See. 12 “Lending institution” means an entity that makes loans and:
L. Is regulated by the Federal Reserve Board, the Office of the Compiroller of the Currency, the
Federal Deposit Insurance Corporation, the Commodity Futures Trading Commission, the Office of
Thrift Supervision or any comparable regulatory body;
2. Is licensed by, registered with or otherwise regulated by the Commissioner of Financial
Institutions; P
3. Is a “broker” or “dealer” as defined in 15 U.S.C. § 78¢; or
4. Provides financing to unrelated parties solely for agricultural production.
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Sec. 13, “Pass-through revenue ™ means:

1. Revenue received by a business entity solely on behalf of another in a disclosed agency
capacity, including, without limitation, revenue received as a broker, bailee, consignee or auctioneer,
notwithstanding that the business entity may incur liability, primarily or secondarily, in a transaction in
ifs capacity as an agent;

2. Taxes collected from a thivd party by a business entity and remitted by the business entity to
a taxing authority; and

3. Reimbursement for advances made by a business entity on behalf of a customer or client, other
than with respect to services rendered or with respect to purchases of goods by the business entif
carrying out the business in which it engages.

See. 14 “Taxable year” means the taxable year used by a business entity for the purposes of
Sederal income taxation.

See, 15, “Total income” means the total amount received by a business entity from all sources,
witheut subtracting any costs or expenses.

See. 10, “Total revenue " means the total reveniee of @ business entity as determined under section
24 of this act.

See. 17, “Unitary business” means a business characterized by unity of ownership, functional
integration, centralization of management and economy of scale.

Sec. 18, L. For the purposes of this chapter, an entity constitutes a “passive entity” only if:
() The entity is a general partnership, limited partnership, limited-liability partnership or limited-
liability limited partnership or a trust, other than a business trust; and
(b) During the period on which margin is based, at least 90 percent of the entity’s federal gross
income consists of:
(1) Dividends or interest; and
(2) Royalties, bonuses or delay rental income from mineral properties and income from
other nonoperating mineral interests,
2. The income described in paragraph (b) of subsection 1 dees not include any:
fa) Rent; or
(b) Income received by a nonoperator from mineral properties under a joint operating agreement
if the nonoperator is a member of an affiliated group and another member of that group is the operator
under that joint operating agreement.

See. 19, The Department shall:

1. Administer and enforce the provisions of this chapter, and may adopt such regulations as it
deems appropriate for those purposes.

2. Adopt such regulations as may be necessary or appropriate to interpret and carry out the
provisions of sections 24 and 27 of this act.

3. Retain from the proceeds of the raxes, interest and penalties it receives pursuant to this
chapter an amount sufficient to reimburse the Department for the actual cost of administering this
chapter, to the extent that the Department incurs any cost it would not have incurred but for the
enactment of this chapter, and deposit the anount so retained with the State Treasurer for credit to the
State General Fund, The amount so retained must not exceed the amount authorized by statute for this
purpose.

4. Except as otherwise provided in subsection 3, deposit all taxes, interest and penalties it
receives pursuant to this chapter in the State Distributive School Account in the State General Fund.
The money so deposited must be apportioned among the several school districts and charter schools of
this State at the times and in the manner provided by law for the money in the State Distributive School
Account.

See. 20. 1. Each person responsible for maintaining the records of a business entity shall:

(a) Keep such records as may be necessary to determine the amount of the liability of the
business entity pursuant to the provisions of this chapter;

(b) Preserve those records for 4 years or until any litigation or prosecution pursuant to this
chapter is finally determined, whichever is longer; and

(c) Make the records available for inspection by the Department upon demand at reasonable
times during regular business hours,

2. The Department may by regulation specify the types of records which must be kept to
determine the amount of the liability of a business entity pursuant to the provisions of this chapter.

Any person who violates the provisions of subsection 1 is guilty of a misdemeanor.

See. 21, L Toverify the accuracy of any return filed or, if no return is filed by a business entity,
to determine the amount required to be paid, the Department, or any person authorized in writing by
the Department, may examine the books, papers and records of any person who may he liable for the
tax imposed by this chapter.
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2. Any person who may be liable for the tax imposed by this chapter and who keeps outside of
this State any books, papers and records relating thereto shall pay to the Department an amount equal
to the allowance provided for state officers and employees generally while traveling outside of the State
Jor each day or fraction thereof during which an employee of the Department is engaged in examining
those documents, plus any other actual expenses incurred by the employee while he or she is absent
Srom his or her regular place of employment to examine those documents.

See, 22, 1. Except as otherwise provided in this section, a margin tax is hereby imposed on cach
business entity that engages in a business in this State during any taxable year beginning on or after
the effective date of this section, at the rate of 2 percent of the taxable margin of the business entity for
the taxable year.

2. The margin tax extends to the limits of the Nevada Constitution, the Constitution of the
United States and the federal taw adopted under the United States Constitution.

A business entity is exempt from the margin tax imposed for each taxable year regarding
which:

(u) The amount of the total revenue of the business entity from its entire business is less than or
equal to $1,000,000, as determined under section 24 of this act;

(b) The business entity qualifies as a passive entity, as determined pursuant (o section 18 of this
act; or

(¢) The business entity qualifies as a tax-exempt organization pursuant to 26 U.S.C. § 501(c).

4. A business entity that pays any tax imposed on the business entity pursuant to NRS 363,130
or 363B.110 for any of the last four calendar quarters ending on or before the last day of a faxable year
Sor which the margin tax is imposed pursuant to this section is entitled to a credit against the amount
of the margin tax due from that business entity for that taxable year in the amount of the taxes paid by
the business entity pursuant to NRS 363A.130 and 363B.110 for those calendar quarters, but not more
than the amount of the margin tax due from the business entity for that taxable year.

Sec. 23. 1. Subject to the provisions of section 27 of this act, the taxable margin of a business
entity must be computed by:

(@) Determining the business entity’s margin, which is the lesser of 70 percent of the total
revenue of the business entity from its entire business, as determined under section 24 of this act, or an
amount computed by:

(1) Determining the total revenue of the business entity from its entire business under
section 24 of this act; and
(2) Except as otherwise provided in subsection 2, subtracting from the amount determined
under subparagraph (1), at the election of the business entity, either:
(1) The cost of goods sold, as determined under section 25 of this act; or
(11) The amount of compensation, as determined under section 26 of this act; and

(b) Apportioning the business entity’s margin to this State as provided in section 28 of this act
to determine the business entity’s taxable margin.

2. An election under subparagraph (2) of paragraph (a) of subsection 1 must be made by a
business entity on its annwal return and is effective only for that annual return. A business entity shall
notify the Department of its election not later than the dute the annual return is due.

3. An making any computation under this section, an amount that is zere or less must he
computed as zero.

See. 24, [ Except as otherwise provided in this section and subject to the provisions of section
27 of this act, for the purpose of computing its taxable margin under section 23 of this act, the toral
revenue of a business entity is:
(a) For a business entity treated for the purposes of federal income taxation as a corporation,
an amount computed by:
(1) Adding:

(1) The amonnt reportable as income on line Ic of Internal Revenue Service Form
1120; and

(1) The amounts reportable as income on lines 4 to 10, inclusive, of Internal Revenue
Service Form 1120; and

(2) Subtracting:

(1) The amount of any bad debts expensed for the purposes of federal income taxation
that corresponds to items of income included in subparagraph (1) for the current reporting period or
a past reporting period;

(11) To the extent included in subparagraph (1), any foreign royalties and foreign
dividends;

(1) To the extent included in subparagraph (1), any net distributive income from a
business entity treated as a partnership or as an S corporation for the purposes of federal income
taxation;

(1V) Any allowable deductions from Internal Revenue Service Form 1120, Schedule
C, to the extent that the relating dividend income is included in total revenue;

(V) To the extent included in subparagraph (1), any items of income attributable to an
entity that is a disregarded entity for the purposes of federal income taxation; and
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(VI) To the extent included in subparagraph (1), any other amounts authorized by this
section;

(b) For a business entity treated for the purposes of federal income taxation as a partnership,
an amount computed by:
(1) Adding:

(1) The amount reportable as income on line Ic of Internal Revenue Service Form
1065;

(H) The amounts reportable as income on lines 4, 6 and 7 of Internal Revenue Service
Form 1065;

(111} The amounts reportable as income on lines 3a and 5 to 11, inclusive, of Internal
Revenue Service Form 1065, Schedule K;

(IV) The amount reportable as income on line 17 of Internal Revenuwe Service Form
8825; and

(V) The amount reportable as income on line 11, plus the amount reportable on line
2orline 45, of Internal Revenue Service Form 1040, Schedule F; and

(2) Subtracting:

(1) The amount of any bad debts expensed for the purposes of federal income taxation
that corresponds to items of income included in subparagraph (1) for the current reporting period or
a pust reporting period;

(1) To the extent included in subparagraph (1), any foreign royalties and foreign
dividends;

(111) To the extent included in subparagraph (1), any net distributive income from a
business entity treated as a partnership or as an S corporation for the purposes of federal income
taxation;

(1V) Ta the extent included in subparagraph (1), any items of income attributable to an
entity that is a disregarded entity for the purposes of federal income taxation; and

(V) To the extent included in subparagraph (1), any other amounts authorized by this
section; or

(¢) For any business entity other than a business entify treated for the purposes of federal income
taxation as a corporation or partnership, an amount determined in a manner substantially equivalent
to the amount determined under paragraph (a) or (b), as prescribed in regulations adopted by the
Department.

2. Subject to the provisions of section 27 of this act, a business entity that is part of a federal
consolidated group shall compute its total revenue under subsection I as if it had filed a separate return
Sor the purposes of federal income taxation.

3. A business entity that owns an interest in a passive entity may exclude from the total revenue
of the business entity the business entity's share of the net income of the passive entity, but only to the
extent the net income of the passive entity was generated by the margin of any other business entity.

4. Except as otherwise provided in subsection 5, to the extent included under subparagraph (1)
of paragraph () of subsection 1, subparagraph (1) of paragraph (b) of subsection 1 or paragraph (c)
of subsection 1:

(w) A business entity may exclude from its total revenue:

(1) The amount of any pass-through revenue of the business entity; and
(2) The amount of tax basis, as determined under the Internal Revenue Code and any
regulations adopted pursuant thereto, of any securities and loans sold; and

(b) A business entity that is a lending institution may exclude from its total revenue the amount
of any proceeds from the principal repayment of loans.

3. If a business entity is part of an affiliated group, the business entity may not exclude from its
total revenue any of the amounts described in subsection 4 which are paid to entities that are members
af the affiliated group.

. To the extent included wnder subparagraph (1) of paragraph (a) of subsection I,
subparagraph (1) of paragraph (b) of subsection 1 or paragraph (c) of subsection 1:

() A business entity may exclude from irs total revenue the amount of any revenwe atiributable
ta dividends and interest upon any bonds or securities of the Federal Government, the State of Nevada
or a political subdivision of this State.

(b) A business entity that is required to pay a license fee pursuant to NRS 463.370 may exclude
Sromits total revenwe the amount of its gross revenue used to determine the amount of that fee.

7. Any amount excluded under this section from the total revenue of a business entity must not
be included in the determination of the cost of goods sold under section 25 of this act or the
determination of the amount of compensation under section 26 of this act.

8. For the purposes of this section, any reference to:

(@) An Internal Revenue Service form includes any variant of the form and any subsequent form
with a different nuber or designation that substantially provides the same information as the original
Sform.

(b) An amount reportable as income on a line number of an Internal Revennue Service form
means the amount entered to the extent the amount entered complies with federal income tax law and
includes the corresponding amount entered on a variant of the form or subsequent form with a different
line number to the extent the amount entered complies with federal income fax law.
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Sec. 25, Subject to the provisions of section 27 of this act, a business entity that elects to
subtract the cost uj zoods seld for the purpose of computing its taxable margin under section 23 of this
act must determine the amount of that cost as provided in this section.

2. Except as otherwise provided in this section, the cost of goods sold includes:

fu) All direct costs of acquiring or producing the goods, including:

(1) Labor costs;

(2) The cost of materials that are an integral part of the specific property produced;

(3) The cost of materials that are conswmed in the ordinary course of performing production
activities;

(4) Handling costs, including costs attributable to processing, assembling, repackaging and
transportation to the business entity;

(3) Storage costs, including the costs of carrying, storing or warehousing property;

(6) Depreciation, depletion and amortization, as reported on the federal income tax retirn
on which the return under this chapter is based, to the extent associated with and necessary for the
production of the goads;

(7) The cost of renting or leasing equipment, facilities or real property which is directly used
Sor the production of the goods;

(8) The cost of repairing and maintaining equipment, facilities or real property which is
directly used for the production of the goods;

(9) The costs attributable to any research, experimental, engineering or design activities
directly related to the production of the goods;

(16) Taxes paid in relation to acquiring or producing any material, and taxes paid in
relution to services that are a direct cost of production; and

(11) The cost of producing or acquiring any electricity sold; and

(b) The following costs in relation to the business entity’s goods:

(1) Deterioration of the goods;

(2) Obsolescence of the goods;

(3) Spoilage and abandonment of the goods, including the costs of rework labor, reclamation
and scrap;

(4) If the property is held for future production, the direct costs of preproduction allocable
fo the property;

(3) The direct costs of posiproduction allocable to the property;

(6) The costs of insurance on any plant, facility, machinery, equipment or materials directly
wsed in the production of the goods;

(7) The cost of insurance on the produced goods;

(8) The cost of afilities, including any electricity, gas and water, directly used in the
production of the goods;

(9 Hu: COSIS 0] qmrhn control, including any replacement of defective components pursuant
to standard warranty policies, inspection directly allocable to the production of the goods, and repairs
and maintenance uf the goods; and

(10) Licensing and franchise costs, including any fees incurred in securing the contractual
right to use a trademark, corporate plan, manufacturing procedure, special recipe or other similar right
directly associated with the goods produced.

3. The cost of goods sold does not include the following costs in relation to the business entity's
goods:

(w) The cost of renting or leasing any equipment, facilities or real property that is not used for
the production of the goods;

(b) Selling costs, including employee expenses relating to sales;

(¢) Distribution costs;

() Advertising and marketing costs

(e) Expenses for idle facilities;

(f) Rehandling costs;

(g) Bidding costs incurred in the solicitation of contracts, whether or not the contracts are
ultimately awarded to the business entity;

(h) Interest, including interest on debt incurred or continued during the period of production of
the goods to finance such production;

(i) Any taxes assessed on the business entity based on income;

(j) Strike or lockout expenses, except the wages of employees hired to replace striking personnel;

(k) Compensation of directors, officers and consultants;

(1) Dividends to shareholders or distributions to members or partners which are business entities;

(m) Prrji'\\ir:mr.’ﬂ'('\ and costs of litigation;

() Fines, damages or restitution paid pursuant to judgments, consent decrees or setilements of
legal actions including arbitration; and

(0) Any of the amounts described in subsection 2 which are paid to entities that are members of
an affiliated group of which the business entity is a part,

4. For the purposes of this section and section 23 of this act, and subject to the provisions of
section 27 of this act, a business entil
(@) May make a subtraction in relation to the cost of goods sold only if that entity owns those

goods.

Page 5 of 31



58  Education Init.

. Comm. to Protect Nev. Jobs [129 Nev.

' Measure State of Nevada

(b) Must determine its cost of goods sold in accordance with the methods used on the federal
income tax return on wiich is based the return under this chapter. This paragraph does not affect the
type or category of cost of goods sold that may be subtracted in accordance with this section to compute
the taxable margin of a business entity.

5. As used in this section:

(@) “Goods™ means real property or tangible personal property sold in the ordinary course of
'ss of a business entity.

(b) “Production” includes construction, installation, manufacture, development, extraction,
improvement, creation, raising or growth.

buisin

Sec. 26. 1. Except as otherwise provided in this section and subject to the provisions of section
27 of this act, a business entity that elects to subtract the amount of compensation for the purpose of
computing its taxable margin under section 23 of this act may subtract an amount equal to:

(a) All wages, salaries and bonuses paid by the business entity to its officers, directors, owners,
partners and employvees who are natural persons; and

(b) The cost of all benefits, to the extent deductible for the purposes of federal income taxation,
the business entity provides to its officers, directors, owners, partners and employees, including
retirement, health care, employer contributions made to employees’ health savings accounts and
workers' compensation benefits.

2. Notwithstanding the actual amount of wages, salaries and bonuses paid by a business entity
1o its officers, directors, owners, pariners and employees, a business entity may not include in the
amount of wages, salaries and bonuses the business entity subtracts pursuant to paragraph (a) of
subsection 1, in relation to each individual person, more than 3300000 per taxable year on which
i is based. If a person is paid by more than one entity of a combined group, the combined group
may not subtract pursuant to paragraph (a) of subsection 1, in relation to that person, a total of more
than $300,000 per taxable year on which margin is based.

3. As used in this section:

(a) Except as otherwise provided in paragraph (b), “wages, salaries and bonuses means the
amount entered in the Medicare wages and tips box of Internal Revenue Service Form W-2 or any
subsequent form with a different number or designation that substantially provides the same
information.

(b) “Wages, salaries and bonuses™ includes, to the extent not included in the amount described
in paragraph (a), the amount of any:

(1) Net distributive income from a business entity treated as a partnership for the purposes
of federal income taxation, but only if the person receiving the distribution is a natural person;

(2) Net distributive income from limited-liability companies and corporations treated as §
corporations for the purposes of federal income taxation, but only if the person receiving the
distribution is a natwral person; and

(3) Net distributive income from a limited-liability company treated as a sole proprietorship
Jor the purposes of federal income taxation, but only if the person receiving the distribution is a natural
person.

Sec. 27, 1. Business entities that are part of an affiliated group engaged in a unitary business
must file, in lieu of individual returns, a combined group return based on the combined group's
business. The combined group:

(a) Must not include a business entity that conducts business outside of the United States if, as
determined in accordance with regulations adopted by the Department:

(1) Eighty percent or more of that business entity’s property and payroli are allocable 1o
locations ourside of the United States; or
(2) Thar business entity has no property or payroll and 80 percent or more of the business
's total income is allocable to locations outside of the United States.
(b) Constitutes a single business entity for purposes of the application of the fax imposed by this
chapter.
2. For the purposes of section 23 of this act, a combined group shall determine its total revenue

entif

(w) Determining the total revenue of each of its members as provided in section 24 of this act as
if the member was an individual business entity;

(h) Adding the total revenue of all its members determined under paragraph (u); and

(c) Subtracting from the amount determined under paragraph (b), to the extent included under
subparagraph (1) of paragraph (a) of subsection I of section 24 of this act, subparagraph (1) of
paragraph (b) of subsection 1 of section 24 of this act or paragraph (c) of subsection I of section 24 of
this act, any items of total revenue received from a member of the combined group.

3. For the purposes of section 23 of this act, a combined group shall make an election to subtract
either the cost of goods sold or the amount of compensation that applies to all of its members.
Regardless of the election, the taxable margin of the combined group may not exceed 70 percent of the
combined group’s fotal revenue from its entire business.

4. A member of a combined group may claim as the cost of goods sold those costs that qualify
under section 25 of this act if the goods for which the costs are incurred are owned by another member
of the combined group.
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3. For the purposes of section 23 of this act, a combined group that elects fo subtract:

(a) The cost of goods sold must determine that amount by:

(1) Determining the cost of goods sold for each of ity members as provided in section 25 of
this act as if the member was an individual business entity;

(2) Adding all the amounts of the costs of goods sold determined under subparagraph (1);
and

(3) Subtracting from the amount determined under subparagraph (2) any amonnt of the
costs of goods sold paid from one member of the combined group to another member of the combined
group, but only to the extent that the corresponding item of total revenue was subtracted under
paragraph (c) of subsection 2.

(b) The amount of compensation must determine that amount by:

(1) Determining the amount of compensation for each of its members as provided in section
26 of this act as if the member was an individual business entity, subject to the limitation set forth in
subsection 2 of section 26 of this act;

(2) Adding all the amounts of compensations determined under subparagraph (1); and

(3) Subtracting from the amount determined under subparagraph (2) any amount of
compensation paid from one member of the combined group to another member of the combined group,
but only to the extent that the corresponding item of total revenue was subtracted under paragraph (c)
of subsection 2,

6. LEach business entity that is part of a combined group’s return must, for the purposes of
determining margin and apportionment, include its activities for the same period as that used by the
combined group.

7. Each member of a combined group is jointly and severally liable for the tax of the combined
group.

Sec. 28. L. A business entify’s margin must be apportioned fo this State to determine the
amount of tax imposed by section 22 of this act by multiplying the margin by a fraction, the numerator
of which is the business entity's total income from business done in this State, as determined under
section 29 of this act, and the denominator of which is the business entity’s total income from its entire
business, as determined under section 30 of this act.

2. For the purpose of apportioning margin:

(a) Income excluded from total revenue by a business entity under section 24 of this act must not
be included in either the total income of the business entity from its business done in this State as
determined under section 29 of this act or the tofal income of the business entity from its entire business
as determined under section 30 of this act.

(b) Income derived from transactions between individual members of a combined group that are
excluded under paragraph (c) of subsection 2 of section 27 of this act must not be included in:

(1) The total income of the business entity from its business done in this State as determined
under section 29 of this act, except that income wltimately derived from the sale of tangible personal
property between individual members of a combined group where one member party to the transaction
does not have nexus in this State must be included in the total income of the business entity from its
business done in this State as determined under section 29 of this act to the extent that the member of
the combined group that dees not have nexus in this State resells the tangible personal property without
substantial modification to a purchaser in this State. For the purposes of this subsection, “income
ultimately derived from the sale of tangible persenal property” means the amount paid for the tangible
personal property by the third-party purchaser.

(2) The total income of the business entity from its entire business as determined under
section 30 of this act.

(¢) Natwithstanding any provision of paragraph (a) or (b) te the contrary, if a loan or security
is treated as inventory of the seller for the purposes of federal income taxation, the gross proceeds of
the sale of that loan or security are considered total income.

See. 29. L Subject to the provisions of section 28 of this act, in apporfioning margin, the fotal
income of a business entity from its business done in this State is the sum of the business entity's total
income from:

(@) Each sale of tangible personal property which is delivered or shipped to a buyer in this State,
regardless of the specified terms and conditions of the sale;

(b) Each service performed in this State;

(c) Each rental of property situated in this Stare;

(d) The use of a patent, copyright, trademark, franchise or license in this State;

fe) Each sale of real property located in this State, including royaliies from oil, gas or other
mineral interests; and

() Any other business done in this State.

2. For the purposes of paragraph (b) of subsection I, the total income derived from servicing
loans secured by real property shall be deemed to be performed in this State if the real property i
located in this State.

3. A combined group shall include in its total income computed under subsection 1 the total
income of each business entity that is a member of the combined group which has a nexus in this State
for the purpose of taxation.
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Sec. 30. 1. Subject to the provisions of section 28 of this act, in apportioning margin, the total
income of a business entity fron its entire business is the sum of the business entity's total income from:

(a) Each sale of the business entity’s tangible personal property;

(b) Each service, rental or royalty; and

(c) Any other business.

2. If a business entity sells an investment or capital asset, the business entity's total income from
its entire business for taxable margin includes only the net gain from the sale.

3. A combined group shall include in its total income computed under subsection | the total
income of each business entity that is a member of the combined group, without regard to whether that
entity has a nexus with this State for the purpose of taxation.

See. 31, 1. A business entity shall use the same accounting methods to apportion margin as
used in computing margin.

2. A business entity may not change its accounting methods used to calculate its total income
more often than once every 4 years without the express written consent of the Department. A change

in accounting methods is not justified solely because the change results in a reduction of tax liabiliy.

See. 32, 1. The tax imposed by this chapter for each taxable year is due on the last day of the
calendar monih following that taxable year.

2. Exceptas otherwise provided in this chapter, each business entity engaging in a business in
this State during a taxable year that is not exempt from the tax imposed by this chapter for that taxable
year shall file with the Department a return on a form prescribed by the Department, together with the
remittance of any tax due pursuant to this chapter for that taxable year, not later than 30 days after the
date the business entity is required to file its federal income tax return for that taxable year with the
Internal Revenue Service. The return required by this subsection must be executed under penalty of
perjury and include the taxpayer identification number or social security number of the business entity,
ay applicable, and such other information as is required by the Deparfment.

Sec, 33, Upen written application made before the date on which a business entity is otherwise
required to file a return and pay the tax imposed by this chapter, the Department may:

1. If the business entity is granted an extension of time by the Federal Government for the filing
of its federal income tax return, extend the time for filing the return required by this chapter until not
later than 30 days after the date the business entity is required to file its federal income tax return
pursuant to the extension of time granted by the Federal Government. The Department may require,
as a condition fo the granting of any extension pursuant to this subsection, the payment of the tax
estimated to be due pursuant to this chapter,

2. For good cause extend by 30 days the time within which the business entify is required fo pay
the tax. If the tax is paid during a period of extension granted pursuant to this subsection, no penalty
or late charge may be imposed for failure to pay at the time required, but the business entity shall pay
interest at the rate of 1 percent per month from the date on whicl the amount would have been due
without the extension until the date of payment, unless otherwise provided in NRS 360,232 or 360.320.

See. 34, L If the taxable margin of a business entity changes as a result of:

(a) The filing by the business entity of an amended federal income tax return or other return,
the business entity shall, within 30 days after that filing, file an amended return with the Department.

(b) An audit or other adjustment by the Internal Revenue Service or another competent
authority, the business entity shall, within 30 days after the audit report or other adjustment becomes
Sfinal, file an amended return with the Department,

2. If, based upon an amended return filed pursuant to this section, it appears that the tax
imposed by this chapter has not been fully assessed, the Department shall assess the deficiency, with
interest calculated at the rate and in the manner set forth in NRS 360.417. Any assessment required by
this subsection must be made within 3 years after the Department receives the amended return.

See. 35, If the Department determines that any tax, penalty or interest has been paid more than
once or has been erroneously collected or computed, the Department shall set forth that fact in the
records of the Department and certify to the State Board of Examiners the amount collected in excess
of the amount legally due and the person from whom it was collected or by whom it was paid. If
approved by the State Board of Examiners, the excess amount collected or paid must, after being
credited against any amount then due from the person in accordance with NRS 360,236, be refunded
to the person or his or her successors in interest,

See. 36, 1. Except as otherwise provided in NRS 360.235 and 360.395:

(@) Ne refund may be allowed unless a claim for it is filed with the Department within 3 years
after the last day of the month following the taxable year for which the overpayment was made.

(b) No credit may be allowed after the expiration of the period specified for filing claims for
refund unless a claim for credit is filed with the Department within that period.

2. Each claim must be in writing and must state the specific grounds upon which the claim is
Sfounded.

3. Failure to file a claim within the time prescribed in this chapter constitutes a waiver of any
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demand against the State on account of overpavment.

4. Within 30 days after rejecting any claim in whole or in part, the Department shall serve notice
of its action on the claimant in the manner prescribed for service of notice of a deficiency
defermination.

See. 37, 1. No injunction, writ of mandate or other legal or equitable process may issue in any
suit, action or proceeding in any court against this State or against any officer of this State to prevent
or enjoin the collection under this chapter of the tax imposed by this chapter or any amount of tax,
penalty or interest required to be collected.

2. Nosuit or proceeding may be maintained in any court for the recovery of any amount alleged
to have been erroneously determined or collected unless a claim for refund or credit has been filed.

Sec. 38. 1. Within 90 days after a final decision upon a claim filed pursuant to this chapter is
rendered by the Commission, the claimant may bring an action against the Department on the grounds
set forth in the claim in a court of competent jurisdiction in Carson City, the county of this State where
the claimant resides or maintains his or her principal place of business or a county in which any
relevant proceedings were conducted by the Department, for the recovery of the whole or any part of
the amount with respect to which the claim has been disallowed.

2. Failure to bring an action within the time specified constitutes a waiver of any demand
against the State on account of alleged overpayments.

Sec. 39. 1. If the Department fails to mail notice of action on a claim within 6 months after the
claim is filed, the claimant may consider the claim disallowed and file an appeal with the Commission
within 30 days after the last day of the 6-month period. If the claimant is aggrieved by the decision of
the Commission rendered on appeal, the claimant may, within 90 days after the decision is rendered,
bring an action against the Department on the grounds set forth in the claim for the recovery of the
whole or any part of the amount claimed as an overpayment.

2. If judgment is rendered for the plaintiff, the amount of the judgment must first be credited
towards any tax due from the plaintiff.

The balance of the judgment must be refunded to the plaintiff.

Sec. 40, If the court finds that the Department acted arbitrarily or capriciously in denying the
plaintiff’s claim, interest on the amount refunded to the plaintiff may be allowed at the Federal Funds
Target Rate, but no greater than 6 percent per annum, upon the amount refunded to the plaintiff from
the date of payment of the amount to a date preceding the date of the refund warrant by not more than
30 days. The date must be determined by the Department.

Sec. 41. A judgment may not be rendered mﬁnwr uflﬁep-'umnﬂ inany action brought against
the Department to recover any amount paid when the action is brought by or in the name of an assignee
af the person paying the amount or by any person other than the person who paid the amount.

Sec. 42, 1. The Department may recover a refiund or any pur.’ thereof which is erroncously
made and any credit or part thereof whicl is erroneously allowed in an action brought in a court of
competent jurisdiction in Carson City or Clark County in the name of the State of Nevada.

2. The action must be tried in Carson City or Clark County unless the court, with the consent
of the Antorney General, orders a change of place of trial.

3. The Attorney General shall prosecute the action, and the provisions of NRS, the Nevada Rules
of Civil Procedure and the Nevada Rules of Appellate Procedure relating to service of summons,
pleadings, proofs, trials and appeals are applicable to the proceedings.

Sec. 43. 1. If any amount in excess of $25 has been illegally determined, either by the
Department or by the person filing the return, the Department shall certify this fuct to the State Board
of Examiners, and the latter shall authorize the cancellation of the amount upon the records of the
Depariment.

2. If an amount not exceeding 525 has been illegally determined, either by the Department or
by the person filing the refurn, the Department, without certifying this fuct to the State Board of
Examiners, shall authorize the cancellation of the amount upon the records of the Department.

See. 4. LA person shall not:

fa) Make, cause to be made or permit to be made any false or fraudulent return or declaration
or false statement in any return or declaration with intent to defraud the State or to evade payment of
the tax or any part of the tax imposed by this chaprer.

(b) Make, cause to be made or permit to be made any false entry in books, records or accounts
with intent to defraud the State or to evade the payment of the tax or any part of the tax imposed by this
chapter.

(¢) Keep, cause to be kept or permit to be kept more than one set of books, records or accounts
witl intent to defraud the State or to evade the payment of the tax or any part of the tax imposed by this
chapter.

2. Any person whao violates the provisions of subsection 1 is guilty of a gross misdemeanor.

Page 9 of 31



62  Education Init. v. Comm. to Protect Nev. Jobs [129 Nev.

Initiative Petition - Statewide Statutory Measure State of Nevada

Sec. 45, The remedies of the State provided for in this chapter are cumulative, and no action
taken by the Department or the Attorney General constitutes an election by the State to pursue any
remedy to the exclusion of any other remedy for which provision is made in this chapter.

Scc. 46. NRS 360.2937 is hereby amended 1o read as follows:

360.2937 1. Except as otherwise provided in this section, NRS 360.320 or any other specific
statute, and notwithstanding the provisions of NRS 360.2935, interest must be paid upon an overpayment
of any tax provided for in chapter 362, 363A, 363B, 369, 370, 372, 374, 377 or 377A of NRS [:] or
sections 3 to 45, inclusive, of this act, any fee provided for in NRS 444A.090 or 482,313, or any
assessment provided for in NRS 585.497, at the rate of 0.25 percent per month from the last day of the
calendar month following the period for which the overpayment was made.

2. Norefund or credit may be made of any interest imposed on the person making the overpayment
with respect to the amount being refunded or credited.

The interest must be paid:

(a) In the case of a refund. to the la s of the calendar month following the date up:m which the
person making the overpayment, if the person has not already filed a claim, is notified by the Department
that a claim may be filed or the date upon which the claim 1s certified to the State Board of Examiners,
whichever is carlier.

{b) In the case of a credit, to the same date as that to which interest is computed on the tax or the
amount against which the credit is applied.

Sec. 47, NRS 360.300 is hereby amended to read as follows:

360.300 1. If a person fails to file a return or the Department is not satisfied with the return or
returns of any tax, contribution or premium or amount of tax, Lonlrlbulmn or premium required to be paid
to the State by any person, in accordance with the applicable provisions of this chapter, chapter 360B, 362,
363A.363B. 369,370,372, 372A, 374,377, 377A or 444A of NRS, sections 3 to 43, inclusive, of this act,
NRS 482313, or chapter 585 or 680B of NRS as administered or audited by the Department, it may
compute and determine the amount required to be paid upon the basis of:

(a) The facts contained in the return;

(b) Any information within its possession or that may come into its possession; or

(c) Reasonable estimates of the amount.

2. One or more deficiency determinations may be made with respect to the amount due for one or
for more than one period.

3. In making its determination of the amount required to be paid, the Department shall i impose
interest on the amount of tax determined to be due. calculated at the rate and in the manner set forth in
NRS 360,417, unless a different rate of interest is specifically provided by statute.

4. The Department shall impose a penalty of 10 percent in addition to the amount of a
determination that is made in the case of the failure of a person to [ile a return with the Department.
When a business is discontinued. a determination may be made at any time thereafter within the
time | bed in NRS 360.335 as to liability arising out of that business, irrespective of whether the
determination is issued before the due date of the liability.

See. 48. NRS 360.417 is hereby amended 1o read as follows:

360,417 Except as otherwise provided in NR and 360.320, and unless a different penalty
or rate of interest is specifically provided by statute. a rson who fails to pay any tax provided for in
chapter 362, 363A, 363B, 369, 370, 372, 374, 377. 377 \ 4444 or 585 of NRS, or sections 3 to 45,
inclusive, of this act, or any fee provided for in NRS 482.313. and any person or governmental entity that

fails 10 pay any fee provided for in NRS 360.787, 1o the State or a county within the time required, shall
pay a penalty of not more than 10 percent of the amount of the tax or fee which is owed, as determined by
the Department, in addition to the tax or fee, plus interest at the rate of 0.75 percent per month, or fraction
of a month, from the last day of the month following the period for which the amount or any portion of
the amount should have been reported until the date of payment. The amount of any penalty imposed must
be based on a graduated schedule adopted by the Nevada Tax Commission which takes into consideration
the length of time the tax or fee remained unpaid.

See, 49, NRS 360.510 is hereby amended to read as follows:

360.510 1. 1fany person is delinquent in the payment of any tax or fee administered by the
Department or if a determination has been made against the person which remains unpaid, the Department
may:

(a) Not later than 3 years after the payment became delinquent or the determination became linal:
or

(b) Not later than 6 years afler the last recording of an abstract of judgment or of a certificate
constituting a lien for tax owed,
= yive a notice of the delinquency and a demand to transmit personally or by registered or certified mail
to any person, including, without limitation, any officer or department of this State or any political
subdivision or agency of this State, who has in his or her possession or under his or her control any credits
or other personal property belonging to the delinquent, or owing any debts o the delinquent or person
against whom a determination has been made which remains unpaid. or owing any debts to the delinquent
or that person. In the case of any state officer, department or agency, the notice must be given to the
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officer, department or agency before the Department presents the claim of the delinquent taxpayer to the
State Controller,

2. A state officer, department or agency which receives such a notice may satisfy any debt owed
to it by that person before it honors the notice of the Department.

3. After receiving the demand 1o transmit, the person notified by the demand may not transfer or
otherwise dispose of the credits, other personal property, or debts in his or her possession or under his or
her control at the time the person received the notice until the Department consents to a transfer or other
disposition,

4. Lvery person notified by a demand to transmit shall, within 10 days afier receipt of the demand
1o transmit, inform the Department of and transmit to the Department all such credits, other personal
property or debts in his or her possession. under his or her control or owing by that person within the time
and in the manner requested by the Department. Except as otherwise provided in subsection 5. no further
notice is required to be served to that person.

5. If the property of the delinquent taxpayer consists of a series of payments owed to him or her.
the person who owes or controls the payments shall transmit the payments to the Department until
otherwise notified by the Department. If the debt of the delinquent taxpayer is not paid within | year after
the Department issued the original demand to transmit. the Department shall issue another demand to
transmit 1o the person responsible for making the payments informing him or her to continue to transmit
payments to the Department or that his or her duty to transmit the payments to the Department has ceased

6. If the notice of the delinquency seeks to prevent the transfer or other disposition of a deposit
in a bank or credit union or other credits or personal property in the possession or under the control of a
bank. credit union or other depository institution, the notice must be delivered or mailed to any branch or
office of the bank. credit union or other depository institution at which the deposit is carried or at which
the credits or personal property is held

7. If any person notified by the notice of the delinquency makes any transfer or other disposition
of the praperty or debts required to be withheld or transmitted, to the extent of the value of the property
or the amount of the debts thus transferred or paid, that person is liable to the State for any indebtedness
due pursuant Lo this chapter, or chapter 3608, 362, 363A, 363B. 369, 370, 372, 372A, 374, 377, 377A or
444A of NRS. sections 3 to 45, inclusive, of this act, NRS 482313, or chapter 585 or 6808 of NRS from
the person with respect Lo whose obligation the notice was given if solely by reason of the transfer or other
disposition the State is unable to recover the indebtedness of the person with respect to whose obligation
the notice was given.

See. 50. NRS 363A.130 is hereby amended to read as follows:

363A.130 1. There is hereby imposed an excise tax on cach employer at the rate of [2] 2.29
percent of the wages, as defined in NRS 612.190. paid by the employer during a calendar quarter with
respect to employment in connection with the business activities of the employer.

2. The tax imposed by this section:

(a) Does not apply to any person or other entity or any wages this State is prohibited from taxing
under the Constitution, laws or treaties of the United States or the Nevada Constitution.

(b) Must not be deducted. in whole or in part, from any wages of persons in the employment of the
emplover.

3. Each employer shall, on or before the last day of the month immediately following cach
calendar quarter for which the employer is required to pay a contribution pursuant 1o NRS 612.535:

(a) File with the Department a return on a form preseribed by the Department: and

(b) Remit to the Department any tax due pursuant to this section for that calendar quarter.

Sec. 51. NRS 363A.130 is hereby amended to read as follows:

363A.130 1. There is hereby imposed an excise tax on each employer at the rate of [2:29] 2.42
percent of the wages, as defined in NRS 612.190, paid by the employer during a calendar quarter with
respeet Lo employvment in connection with the business activities of the employer.

2. The tax imposed by this section:

(a) Does not apply to any person or other entity or any wages this State is prohibited from taxing
under the Constitution, laws or treaties of the United States or the Nevada Constitution.

(b) Must not be deducted, in whole or in part, from any wages of persons in the employment of the
employer.

3. Each employer shall, on or before the last day of the month immediately following cach
calendar quarter for which the employer is required to pay a contribution pursuant to NRS 612.535;

(a) File with the Department a return on a form prescribed by the Department: and

(b) Remit to the Department any tax due pursuant to this section for that calendar quarter,

See. 52, NRS 363A.130 is hereby amended 1o read as follows:

363A.130 1. There is hereby imposed an excise tax on each employer at the rate of [242] 2
percent of the wages, as defined in NRS 612,190, paid by the employer during a calendar quarter with
respeet to employment in connection with the business activities of the employer,

2. The tax imposed by this section:

(a) Does not apply to any person or other entity or any wages this State is prohibited from taxing
under the Constitution, laws or treaties of the United States or the Nevada Constitution,

(b) Must not be deducted, in whole or in part, from any wages of persons in the employment of the
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employer,

3. Each emplover shall, on or before the last day of the month immediately following cach
calendar quarter for which the employer is required to pay a contribution pursuant to NRS 612.535:

(a) File with the Department a return on a form prescribed by the Department; and

(b} Remit to the Department any tax due pursuant to this section for that calendar quarter,

Sec. 53, NRS 78.245 is hereby amended to read as follows:

78.245 [No|

1. Except as otherwise provided in subsection 2, no stocks, bonds or other securities issued by any
corporation organized under this chapter, nor the income or profits therefrom. nor the transfer thereof by
assignment. descent, testamentary disposition or otherwise, shall be taxed by this State when such stocks.
bonds or other securities shall be owned by nonresidents of this State or by foreign corporations.

2, The provisions of subsection 1 do not apply to the tax imposed pursuant fo sections 3 to 45,
inclusive, of this act.

See. 54, NRS 90.420 is hereby amended to read as follows:

90.420 1. The Administrator by order may deny. suspend or revoke any license, fine any licensed
person. limit the activities governed by this chapter that an applicant or licensed person may perform in
this State. bar an applicant or licensed person from association with a licensed broker-dealer or investment
adviser or bar from employment with a licensed broker-dealer or investment adviser a person who is a
partner, officer, director, sales representative, investment adviser or representative of an investment
adviser, or a person occupying a similar status or performing a similar function for an applicant or licensed
person. if the Adminisirator finds that the order 1s in the public interest and that the applicant or licensed
person or. in the case of a broker-dealer or investment adviser, any partner, officer, director. sules
representative, invesiment adviser, representative of an investment adviser, or person occupying a similar
status or performing similar functions or any person directly or indirectly controlling the broker-dealer or
investment adviser, or any transfer agent or any person directly or indirectly controlling the ransfer agent:

(a) Has filed an application for licensing with the Administrator which, as of its ¢! ive date. or
as of any date after filing in the case of an order denying effectiveness, was incomplete in a material
respect or contained a statement that was, in light of the circumstances under which it was made. false or
misleading with respect to a material fact;

(b) Has violated or failed to comply with a provision of this chapter as now or formerly in effect
or a regulation or order adopted or issued under this chapter;

(¢) Is the subject of an adjudication or determination after notice and opportunity for hearing.
within the last 5 years by a securities agency or administrator of another state or a court of competent
jurisdiction that the person has violated the Securities Act of 1933, the Securities Exchange Act of 1934,
the Investment Advisers Act of 1940, the Investment Company Act of 1940, the Commodity Exchange
Act or the securities law of any other state, but only if the acts constituting the violation of that state’s law
would constitute a violation of this chapter had the acts taken place in this State;

(d) Within the last 10 years has been convicted of a felony or misdemeanor which the
Administrator finds:

(1) Involves the purchase or sale of a seeurity, taking a false oath, making a false report,
bribery, perjury, burglary, robbery or conspiracy to commit any of the foregoing offenses;

(2) Arises out of the conduct of business as a broker-dealer, investment adviser, depository
institution, insurance company or fiduciary; or

(3) Involves the larceny, thefi, robbery. extortion, forgery, counterfeiling, fraudulent
concealment, embezzlement, fraudulent conversion or misappropriation of money or securities or
conspiracy to commit any of the foregoing offenses;

(e) Is or has been permanently or temporarily enjoined by any court of competent jurisdiction,
ss the order has been vacated, from acting as an investment adviser, representative ol an investment
underwriter. broker-dealer or as an affiliated person or employee of an investment company.
depository institution or insurance company or from engaging in or continuing any conduct or practice in
connection with any of the foregoing activities or in connection with the purchase or sale of a securit

(1) Is or has been the subject of an order of the Administrator, unless the order has been vacated,
denying. suspending or revoking the person's license as a broker-dealer, sales representative, investment
adviser, representative of an investment adviser or transfer agent;

() Is or has been the subject of any of the following orders which were issued within the last 3
vears, unless the order has been vacated:

(1) An order by the securities agency or administrator of another state, Canadian province or
territory or by the Securities and Exchange Commission or a comparable regulatory agency of another
country, entered afier notice and opportunity for hearing, denying. suspending or revoking the person's
license as a broker-dealer, sales representative, investment adviser. representative of an investment adviser
or transfer agent:

(2) A suspension or expulsion from membership in or association with a member of a
self-regulatory organization;

(3) An order of the United States Postal Service relating to fraud:

(4) An order to cease and desist entered after notice and opportunity for hearing by the
Administrator. the securities agency or administrator of another state, Canadian province or territory, the
Securities and Exchange Commission or a comparable regulatory agency of another country, or the
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Commodity Futures Trading Commission; or
(5) An order by the Commaodity Futures Trading Commission denying. suspending or revoking
registration under the Commodity Exchange Act:

(h) Has engaged in unethical or dishonest practices in the securities business:

(i) Is insolvent. either in the sense that habilities exceed assets or in the sense that obligations
cannot be met as they mature, but the Administrator may not enter an order against a broker-dealer or
investment adviser under this paragraph without a finding of insolvency as to the broker-dealer or
investment adviser;

(j) Has failed 1o pay a tax as required pursuant to the provisions of chapter 363A of NRS [:] or
sections 3 o 43, inclusive, of this act;

(k) Is determined by the Administrator in compliance with NRS 90.430 not to be qualified on the
basis of lack of training, experience and knowledge of the securities business; or

(1) Has failed reasonably to supervise a sales representative, employee or representative of an
investment adviser.

2. The Administrator may not institute a proceeding on the basis of a fact or transaction known
1o the director when the license became effective unless the proceeding is instituted within 90 days after
issuanee of the license,

3. If the Administrator finds that an applicant or licensed person is no longer in existence or has
ceased 10 do business as a broker-dealer, sales representative, investment adviser, representative of an
investment adviser or transfer agent or is adjudicated mentally incompetent or subjected ta the control of
4 committee, conservator or guardian or cannot be located afier reasonable search, the Administrator may
by order deny the application or revoke the license.

See, 55. NRS 90.730 is hereby amended 1o read as follows:

90.730 1. Except as otherwise provided in subsection 2, information and records filed with or
obtained by the Administrator are public information and are available for public examination

2. Except as otherwise provided in subscctions 3 and 4 and NRS 239.0115, the following
information and records do not constitute public information under subsection | and are confidential:

(a) Information or records obtained by the Administrator in connection with an investigation
concerning possible violations of this chapter: and

(b) Information or records filed with the Administrator in connection with a registration statement
filed under this chapier or a report under NRS 90.390 which constitute trade secrets or commercial or
financial information of a person for which that person is entitled to and has asserted a claim of privilege
or confidentiality authorized by law,

3. The Administrator may submit any information or evidence obtained in connection with an
investigation to the:

(a) Attorney General or appropriate district attorney for the purpose of prosecuting a criminal
action under this chapter: and

(b) Department of Taxation for its use in carrying out the provisions of chapter 363A o
and sections 3 1o 43, inclusive, of this act.

4. The Administrator may disclose any information obtained in connection with an investigation
pursuant to NRS 90.620 10 the agencies and administrators specified in subscction 1 of NRS 90.740 but
only if disclosure is provided for the purpose of a civil. administrative or eriminal investigation or
proceeding, and the receiving agency or administrator represents in writing that under applicable law
protections exist to preserve the integrity, confidentiality and security of the information.

5. This chapler does not create any privilege or diminish any privilege existing at common law,
by statute, regulation or otherwise.

RS [+

Sec. 56. NRS 604A.820 is hereby amended to read as follows:

604A4.820 1. If the Commissioner has reason to believe that grounds for revocation or suspension
of a license exist. the Commissioner shall give 20 days' written notice to the licensee stating the
contemplated action and, in general, the grounds therefor and set a date for a hearing.

2. At the conclusion of a hearing, the Commissioner shall:

(a) Enter a written order cither dismissing the charges, revoking the license or suspending the
license for a period of not more than 60 days, which period must include any prior temporary suspension.
The Commissioner shall send a copy of the order to the licensee by registered or certified mail.

(b) Impose upon the licensee an administrative fine of not more than $10.000 for each violation
by the licensee of any provision of this chapter or any regulation adopted pursuant thereto.

(c¢) Ifa fine is imposed pursuant to this section. enter such order as 1s necessary to recover the costs
of the proceeding, including investigative costs and attorney's fees of the Commissioner.

3. The grounds for revocation or suspension of a license are that:

(a) The licensee has failed to pay the annual license fee:

(b) The licensee, either knowingly or without any exercise of due care (o prevent it, has violated
any provision of this chapter or any lawful regulation adopted pursuant thereto:

(¢) The licensee has failed to pay a tax as required pursuant to the provisions of chapter 363A of
NRS [5] or sections 3 to 45, inclusive, of this act;

(d) Any fact or condition exists which would have jus
licensee's original appli

(e) The licensce:

ified the Commissioner in denying the
ation for a license pursuant to the provisions of this chapter; or
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(1) Failed to open an office for the conduct of the business authorized by his or her license
within 180 days after the date the license was issued; or
(2) Has failed to remain open for the conduct of the business for a period of 180 days without
good cause therefor.
4. Any revocation or suspension applies only to the license granted 1o a person for the particular
office for which grounds for revocation or suspension exist,
5. An order suspending or revoking a license becomes effective 5 days after being entered unless
the order specifies otherwise or a stay is granted.

Sec. 57. NRS 612265 is hereby amended to read as follows:

612265 1. Except as otherwise provided in this seetion and NRS 239.0115. information obtained
from any employing unit or person pursuant to the administration of this chapter and any determination
as 1o the benefit rights of any person is confidential and may not be disclosed or be open to public
inspection in any manner which would reveal the person's or employing unit’s identity.

2. Any claimant or a legal representative of a claimant is entitled to information from the records
of the Division, to the extent necessary for the proper presentation of the claimant's claim in any
proceeding pursuant 1o this chapter. A ¢laimant or an employing unit is not entitled to information from
the records of the Division lor any other purpose.

3. Subject to such restrictions as the Administrator may by regulation prescribe, the information
obtained by the Division may be made available to:

(a) Any agency of this or any other state or any federal agency charged with the administration or
enforcement of laws relating to unemployment compensation, public assistance, workers' compensation
or labor and industrial relations, or the maintenance of a system of public employment offices:

(b) Any state or local agency for the enforcement of child support:

(¢) The Internal Revenue Service of the Department of the Treasury:

(d) The Department of Taxation: and

{¢) The State Contractors' Board in the performance of its duties to enforce the provisions of
chapter 624 of NRS.

w [nformation obtained in connection with the administration of the Employment Service may be made
available to persons or agencies for purposes appropriate to the operation of a public employment service
or a public assistance program.

4. Upon written request made by a public officer of a local government, the Administrator shall
furnish from the records of the Division the name, address and place of employment of any person listed
in the records of employment of the Division. The request must set forth the social security number of the
person about whom the request is made and contain a statement signed by proper authority of the local
sovernment certifying that the request is made to allow the proper authority to enforce a law 1o recover
a debt or obligation owed to the local government. Except as otherwise provided in NRS 239.0115, the
information obtained by the local government is confidential and may not be used or disclosed for any
purpose other than the collection of a debt or obligation owed to that local government. The Administrator
may charge a reasonable fee for the cost of providing the requested information.

5. The Administrator may publish or otherwise provide information on the names of employers,
their addresses. their type or class of business or industry, and the approximate number of employees
employed by each such employer, if the information released will assist unemployed persons Lo oblain
employment or will be generally useful in developing and diversifying the economic interests of this State.
Upon request by a state agency which is able to demonstrate that its intended use of the information will
benefit the residents of this State, the Administrator may, in addition to the information listed in this
subsection, disclose the number of employees employed by cach employer and the total wages paid by
cach employer. The Administrator may charge a fee to cover the actual costs of any administrative
expenses relating to the disclosure of this information o a state agency. The Administrator may require
the state agency to certify in writing that the agency will take all actions necessary to maintain the
confidentiality of the information and prevent its unauthorized disclosure.

6. Upon request therefor, the Administrator shall furnish to any ageney of the United States
charged with the administration of public works or assistance through public employment, and may furnish
10 any state agency similarly charged. the name. address, ordinary occupation and employment status of
cach recipient of benefits and the recipient's rights to further benefits pursuant to this chapter.

7. To further a current criminal investigation, the chief exceutive officer of any law enforcement

agency of this State may submil a writien request to the Administrator that the Administrator furnish, from
the records of the Division, the name. address and place of employment of any person listed in the records
of employment of the Division. The request must set forth the social security number of the person about
whom the request is made and contain a statement signed by the chief executive officer certifying that the
request is made to further a criminal investigation currently being conducted by the agency. Upon receipt
of such a request, the Administrator shall furnish the information requested. The Administrator may charge
a fee o cover the actual costs of any related administrative expenses.
In addition to the provisions of subsection 3, the Administrator shall provide lists containing
the names and addresses of employers, and information regarding the wages paid by each employer to the
Department of Taxation, upon request, for use in verifying returns for the taxes imposed pursuant to
chapters 363A and 3638 of NRS [:] and sections 3 to 45, inclusive, of this act. The Administrator may
charge a fee 1o cover the actual costs of any related administrative expenses.

9. A private carrier that provides industrial insurance in this State shall submit to the Administrator
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a list containing the name of each person who received benefits pursuant to chapters 616A to 616D,
inclusive. or chapter 617 of NRS during the preceding month and request that the Administrator compare
the information so provided with the records of the Division regarding persons claiming benefits pursuant
to chapter 612 of NRS for the same period. The information submitied by the private carrier must be in
a form determined by the Administrator and must contain the social security number of each such person.
Upon receipt of the request, the Administrator shall make such a comparison and, if it appears from the
information submitted that a person is simultaneously claiming benefits under chapter 612 of NRS and
under chapters 616A to 616D, inclusive, or chapter 617 of NRS, the Administrator shall notify the
Attorney General or any other appropriate law enforcement agency. The Administrator shall charge a fee
1o cover the actual costs of any related administrative expenses.

10. The Administrator may request the Comptroller of the Currency of the United States o cause
an examination of the correetness of any return or report of any national banking association rendered
pursuant o the provisions of this chapter, and may in connection with the request transmit any such report
or return 1o the Comptroller of the Curreney of the United States as provided in section 3305(c) of the
Internal Revenue Code of 1954,

11. Ifany employee or member of the Board of Review, the Administrator or any employee of the
Administrator, in violation of the provisions of this section, discloses information obtained from any
employing unit or person in the administration of this chapter, or if any person who has obtained a list of
applicants for work, or of claimants or recipients of benefits pursuant to this chapter uses or permits the
use of the list for any political purpose, he or she is guilty of a gross misdemeanor.

12. Al letters, reports or communications of any kind, oral or wrilten, from the employer or
employee Lo cach other or to the Division or any of its agents, representatives or employees are privileged
and must not be the subject matter or basis for any lawsuit if the letter. report or communication is written,
sent. delivered or prepared pursuant to the requirements of this chapter.

Sce. 58, NRS 616B.012 is hereby amended 1o read as follows:

616B.012 1. pl as otherwise provided in this section and NRS 239.0115, 616B.015,
616B.021 and 616C.205. information obtained from any insurer. employer or employee is confidential and
may not be disclosed or be open to public inspection in any manner which would reveal the person's
identity

2

Any claimant or legal representative of the claimant is entitled to information from the records
of the insurer. to the extent necessary for the proper presentation of a claim in any procceding under
chapters 616A to 616D, inclusive, or chapter 617 of NRS.

The Division and Administrator are entitled to information from the records of the insurer which
is necessary for the performance of their duties. The Administrator may. by regulation, prescribe the
manner in which otherwise confidential information may be made available to:

(a) Any agency of this or any other state charged with the administration or enforcement of laws
relating to industrial insurance, unemployment compensation, public assistance or labor law and industrial
relations:

(b) Any state or local agency for the enforcement of child support:

(¢) The Internal Revenue Service of the Department of the Treasury:

(d) The Department of Taxation; and

(¢) The State Contractors' Board in the performance of its duties to enforce the provisions of
chapter 624 of NRS,

w [nformation obtained in connection with the administration of a program of industrial insurance may
be made available to persons or agencies for purposes appropriate 1o the operation of a program of
industrial insurance.

4. Upon written request made by a public officer of a local government, an insurer shall furnish

from its records the name, address and place of employment of any person listed inits records. The request
must set forth the social security number of the person about whom the request is made and contain a
statement signed by proper authority of the local government certifying that the request is made to allow
the proper authority 1o enforce a law to recover a debt or obligation owed to the local government. Exeept
as otherwise provided in NRS 239.0115, the information obtained by the local government is confidential
and may not be used or diselosed for any purpose other than the collection of a debt or obligation owed
to the local government. The insurer may charge a reasonable fee for the cost of providing the requested
information.
3. To further a current criminal investigation, the chief executive officer of any law enforcement
agency of this State may submit to the Administrator a written request for the name. address and place of
emplayment of any person listed in the records of an insurer. The request must set forth the social security
number of the person about whom the request is made and contain a statement signed by the chief
exceutive officer certifying that the request is made to further a criminal investigation currently being
conducted by the agency. Upon receipt of a request, the Administrator shall instruct the insurer to furnish
the information requested, Upon receipt of such an instruction, the insurer shall furnish the information
requested. The insurer may charge a reasonable fee to cover any related administrative expenses.

6. Upon request by the Department of Taxation, the Administrator shall provide:

(a) Lists containing the names and addresses of employers; and

(b) Other information concerning employers collected and maintained by the Administrator or the
Division to carry out the purposes of chapters 616A 1o 616D, inclusive, or chapter 617 of NRS,
w0 the Department for its use in verifying returns for the taxes imposed pursuant to chapters 363A and
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363B of NRS |:] and sections 3 to 43, inclusive, of this act. The Administrator may charge a reasonable
fee 1o cover any related administrative expenses

7. Any person who, in violation of this section, discloses information obtained from files of
claimants or policyholders or obtains a list of claimants or policyholders under chapters 616A 1o 616D,
inclusive, or chapter 617 of NRS and uses or permits the use of the list for any political purposes, is guilty
of a gross misdemeanor.

8. All letters, reports or communications of any kind, oral or written, from the insurer. or any of
its agents, representatives or employees are privileged and must not be the subject matter or basis for any
Jawsuit if the letter, report or communication is written, sent, delivered or prepared pursuant 1o the
requirements of chapters 616A to 616D, inclusive, or chapter 617 of NRS.

9, The provisions of this section do not prohibit the Administrator or the Division from disclosing
any nonproprietary information relating to an uninsured employer or proof of industrial insurance.

Sec. 59, NRS 645B.060 is hereby amended to read as follows

645B.060 1. Subject to the administrative control of the Director of the Department of Business
and Industry, the Commissioner shall exercise general supervision and control over mortgage brokers and
mortgage agents doing business in this State.

2. In addition to the other duties imposed upon him or her by law, the Commissioner shall:

(a) Adopt regulations:

(1) Setting forth the requirements for an investor to acquire ownership of or a beneficial
interest in a loan secured by a lien on real property. The regulations must include, without limitation, the
minimum financial conditions that the investor must comply with before becoming an investor.

(2) Establishing reasonable limitations and guidelines on loans made by a mortgage broker to
a director, officer, mortgage agent or employee of the mortgage broker.

(b) Adopt any other regulations that are necessary (o carry out the provisions of this chapter, except
as to loan brokerage fees.

(¢) Conduet such investigations as may be necessary to determine whether any person has violated
any provision of this chapter, a regulation adopted pursuant to this chapter or an order of the
Commissioner.

(d) Except as otherwise provided in subsection 4, conduet an annual examination of cach mortgage
broker doing business in this State, The annual examination must include, without limitation, a formal exit
review with the mortgage broker. The Commissioner shall adopt regulations prescribing:

(1) Standards for determining the rating of each mortgage broker based upon the results of the
annual examination; and

(2) Procedures for resolving any objections made by the mortgage broker to the results of the
annual examination. The results of the annual examination may not be opened Lo public inspection
pursuant to NRS 6458.090 until after a period of time set by the Commissioner to determine any
objections made by the mortgage broker,

(¢) Conduct such other examinations, periodic or special audits, investigations and hearings as may
he necessary for the efficient administration of the laws of this State regarding mortgage brokers and
mortgage agents. The Commissioner shall adopt regulations specifying the general guidelines that will be
followed when a periodic or special audit of a mortgage broker is conducted pursuant to this chapter.

(f) Classify as confidential certain records and information obtained by the Division when those
matters are obtained from a governmental agency upon the express condition that they remain confidential.
This paragraph does not limit examination by:

(1) The Legislative Auditor; or

(2) The Department of Taxation if necessary to carry out the provisions of chapter 363A of
NRS [:] or sections 3 to 43, inclusive, of this act.

(2) Conduct such examinations and investigations as are necessary 10 ensure that mortgage brokers
and mortgage agents meet the requirements of this chapter for obtaining a license, both at the time of the
application for a license and thereafter on a continuing basis

3. For each special audit, investigation or examination, a mortgage broker or mortgage agent shall
pay a fee based on the rate established pursuant 1o NRS 645F.280.

4. The Commissioner may conduct examinations of a mortgage broker, as described in paragraph
(d) of subsection 2, on a biennial instead of an annual basis if the mortgage broker:

(1) Received a rating in the last annual examination that meets a threshold determined by the
Commissioner:

(b) Has not had any adverse change in financial condition since the last annual examination, as
shown by financial statements of the mortgage broker;

(¢) Has not had any complaints received by the Division that resulted in any administrative action
by the Division; and

(d) Does not maintain any trust accounts pursuant to NRS 645B.170 or 645B.175 or arrange loans
funded by private investors.

Sec. 60. NRS 645B.670 is hereby amended to read as follows:

645B.670 Except as otherwise provided in NRS 645B.690:

1. For each violation committed by an applicant for a license issued pursuant to this chapter,
whether or not the applicant is issued a license. the Commissioner may impose upon the applicant an
administrative fine of not more than $25.000 if the applicant:
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(a) Has knowingly made or caused to be made to the Commissioner any false representation of
material fact:

(b) Has suppressed or withheld from the Commissioner any information which the applicant
es and which, if submitted by the applicant, would have rendered the applicant incligible to be
ed pursuant to the provisions of this chapter; or

(¢) Has violated any provision of this chapter, a regulation adopted pursuant to this chapter or an
order of the Commissioner in completing and filing his or her application for alicense or during the course
of the investigation of his or her application for a license.

2. For each violation committed by a mortgage broker, the Commissioner may impose upon the
mortgage broker an administrative fine of not more than $25.000, may suspend. revoke or place conditions
upon the mortgage broker's license, or may do both, if the mortgage broker, whether or nol acting as such:

(a) Is insolvent:

(b) Is grossly negligent or incompetent in performing any act for which the mortgage broker is
required to be licensed pursuant to the provisions of this chapter;

(¢) Does not conduct his or her business in accordance with law or has violated any provision of
this chapter. a regulation adopted pursuant to this chapter or an order of the Commissioner;

(d) Is in such financial condition that the mortgage broker cannot continue in business with safety
10 his or her customers:

(¢) Has made a material misrepresentation in connection with any transaction governed by this
chapter:

(f) Has suppressed or withheld from a ¢lient any material facts, data or other information relating

1o any transaction governed by the provisions of this chapter which the mortgage broker knew or. by the
exercise of reasonable diligence, should have known;
(¢) Has knowingly made or caused to be made to the Commissioner any false representation of
material d or withheld from the Commissioner any information which the mortgage
broker possess if submitted by the mortgage broker, would have rendered the mortgage
broker ineligible to be licensed pursuant to the provisions of this chapter;

(h) Has failed to account to persons interested for all money received for a trust account;

(i) Has refused to permit an examination by the Commissioner of his or her books and affairs or
has refused or failed, within a reasonable time, to furnish any information or make any report that may be
required by the Commissioner pursuant to the provisions of this chapter or a regulation adopted pursuant
to this chapter:

(j) Has been convicted of, or entered or agreed to enter a plea of guilty or nolo contendere to. a
felony in a domestic. foreign or military court within the 7 years immediately preceding the date of the
application. or at any time if such felony involved an act of fraud, dishonesty or a breach of trust, moral
turpitude or money laundering.

(k) Has refused or failed to pay, within a reasonable time, any fees, ¢
that the mortgage broker is required 1o pay pursuant to this chapter or a regu
chapter:

(1) Has failed to satisfy a claim made by a client which has been reduced to judgment;

(m) Has failed to account for or to remit any money of a client within a reasonable time after a
request for an accounting or remittal;

(n) Has commingled the money or other property of a client with his or her own or has converted
the money or property of others to his or her own use:

(0) Has engaged in any other conduct constituting a deceitful. fraudulent or dishonest business
practice;

{p) Has repeatedly violated the policies and procedures of the

(q) Has failed to exercise reasonable supervision over the activ
by NRS 645B.460;

(r) Has instructed a mortgage agent to commit an act that would be cause for the revocation of the
license of the mortgage broker. whether or not the mortgage agent commits the act;

(s) Has employed a person as a mortgage agent or authorized a person o be associated with the
mortgage broker as a morigage agent at a time when the mortgage broker knew or, in light of all the
surrounding facts and circumstances, reasonably should have known that the person:

(1) Had been convicted of, or entered or agreed to enter a plea of guilty or nolo contendere to,
a felony in a domestic, foreign or military court within the 7 years immediately preceding the date of
application, or at any time if such felony involved an act of fraud, dishonesty or a breach of trust, moral
turpitude or money laundering; or

(2) Had a license or registration as a mortgage agent, mortgage banker, mortgage broker or
residential mortgage loan originator revoked in this State or any other jurisdiction or had a financial
services license or registration revoked within the immediately preceding 10 years:

(t) Has violated NRS 645C.557; or

(u) Has failed 1o pay a tax as required pursuant to the provisions of chapter 363A of NRS [:] or
sections 3 to 43, inclusive, of this act.

3. For each violation committed by a mortgage agent, the Commissioner may impose upon the
mortgage agent an administrative fine of not more than $25,000, may suspend, revoke or place conditions
upon the mortgage agent's license, or may do both, if the mortgage agent, whether or not acting as su h:

(a) Is grossly negligent or incompetent in performing any act for which the mortgage agent is
required 10 be licensed pursuant to the provisions of this chapter;

SCSSMENLs, COsts OF expenses
ation adopted pursuant to this

ortgage broker;
s of a mortgage agent as required
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(b) Has made a material misrepresentation in connection with any transaction governed by this
chapter;

(¢) Has suppressed or withheld from a client an material facts, data or other information relating
1o any transaction governed by the provisions of this chapter which the mortgage agent knew or, by the
exercise of reasonable diligence. should have known:

(d) Has knowingly made or caused to be made to the Commissioner any false representation of
material fact or has suppressed or withheld from the Commissioner any information which the mortgage
agent possesses and which, if submitted by the morigage agent, would have rendered the mortgage agent
incligible to be licensed pursuant o the provisions ol this chapter:

(¢) Has been convicted of, or entered or agreed to enter a plea of guilty or nolo contendere to, a
felony in a domestic. foreign or military court within the 7 years immediately preceding the date of the
application, or at any time if such felony involved an act of fraud, dishonesty or a breach of trust, moral
turpitude or money laundering.

() Has failed to account for or to remit any money of a client W ithin a reasonable time after a
request for an accounting or remittal;

(¢) Has commingled the money or other property of a client with his or her own or has converted
the money or property of others to his or her own use:

(1) Has engaged in any other conduct constituting a deceitful, fraudulent or dishonest business
practice:

(i) Has violated NRS 645C 557,

(j) Has repeatedly violated the policies and procedures of the mortgage broker with whom the
mortgage agent s ciated or by whom he or she is employed: or

(k) Has violated any provision of this chapter, a regulation adopted pursuant to this chapter or an
order of the Commissioner or has assisted or offered 1o assist another person Lo commit such a violation.

Sec. 61. NRS 645E.300 is hereby amended to read as follows:

645E.300 1. Subject o the administrative control of the Director of the Department of Business
and Industry. the Commissioner shall exercise general supervision and control over mortgage bankers
doing business in this State.

2. In addition to the other dutics imposed upon him or her by law, the Commissioner shall:

(a) Adopt regulations establishing reasonable limitations and guidelines on loans made by a
mortgage banker to a director, officer or employee of the mortgage banker.

(b) Adopt any other regulations that are necessary to carry out the provisions of this chapter, except
as 1o loan fees.

(¢) Conduct such investigations as may be necessary to determine whether any person has violated
any provision of this chapter, a regulation adopted pursuant to this chapter or an order of the
Commissioner.

(d) Except as otherwise provided in subsection 4, conduet an annual examination of each mortgage
banker doing business in this State.

(¢) Conduct such other examinations, periodic or special audits. investigations and hearings as may
be necessary for the efficient administration of the laws of this State regarding mortgage bankers.

() Classify as confidential certain records and information obtained by the Division when those
malters are abtained from a governmental agency upon the express condition that they remain confidential.
This paragraph does not limit examination by:

(1) The Legislative Auditor; or
(2) The Department of Taxation if necessary to carry out the provisions of chapter 363A of
NRS -] or sections 3 1o 43, inclusive, of this act,

(2) Conduct such examinations and investigations as are necessary Lo ensurc that mortgage bankers
meet the requirements of this chapter for obtaining a license, both at the time of the application for a
license and thereafter on a continuing basis.

3. For cach special audit, investigation or examination, a mortgage banker shall pay a fee based
on the rate established pursuant to NRS 645F 280.

4. The Commissioner may conduct biennial examinations of a mortgage banker instead of annual
examinations, as described in paragraph (d) of subsection 2, if the mortgage banker:

(a) Received a rating in the last annual examination that meets a threshold determined by the
Commissioner:

(b) Has not had any adverse change in financial condition since the last annual examination, as
shown by financial statements of the mortgage banker; and

(¢) Has not had any complaints received by the Division that resulted in any administrative action
by the Division.

Sec, 62, NRS 645E.670 is hereby amended to read as [ollows:

645L.670 1. For cach violation commitied by an applicant, whether or not the applicant is issued
a license. the Commissioner may impose upon the applicant an administrative fine of not more than
§25,000 if the applicant:

(a) Has knowingly made or caused to be made to the Commissioner any false representation of
material fa

(b) Has suppressed or withheld from the Commissioner any information which the applicant
possesses and which, if submitted by the applicant. would have rendered the applicant ineligible to be
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licensed pursuant to the provisions of this chapter; or

(¢) Has violated any provision of this chapter, a regulation adopted pursuant to this chapter or an
order of the Commissioner in completing and filing his or her application for a license or during the course
of the investigation of his or her application for a license,

For each violation committed by a licensee, the Commissioner may impose upon the licensee
an administrative fine of not more than $25,000, may suspend, revoke or place conditions upon the license,
or may do both, if the licensee, whether or not acting as such:

(a) Is insolvent:

(b) Is grossly negligent or incompetent in performing any act for which the licensee is required to
be licensed pursuant to the provisions of this chapter:

(¢) Does not conduct his or her business in accordance with law or has violated any provision of
this chapter. a regulation adopted pursuant to this chapter or an order of the Commissioner:

(d)Isin su&h financial condition that the licensee cannot continue in business with safety to his or
her customers:

(e) Has made a material misrepresentation in connection with any transaction governed by this
chapter:

(1) Has suppressed or withheld from a client any material lacts, data or other information relating
1o any transaction governed by the provisions of this chapter which the licensee knew or, by the exereise
of reasonable diligence. should have known;

(g) Has knowingly made or caused to be made to the Commissioner any false representation of
material fact or has suppressed or withheld from the Commissioner any information which the licensee
possesses and which, it submitted by the licensee, would have rendered the licensee ineligible to be
licensed pursuant to the provisions of this chapter;

(h) Has failed to account to persons interested for all money received for a trust account:

(i) Has refused to permit an examination by the Commissioner of his or her books and affairs or
has refused or failed, within a reasonable time, to furnish any information or make any report that may be
required by the Commissioner pursuant to the provisions of this chapter or a regulation adopted pursuant
Lo this chapter:

(j) Has been convicted of, or entered or agreed to enter a plea of nolo contendere to, a felony ina
domestic, foreign or military court within the 7 years immediately preceding the date of the application,
or at any time if such felony involved an act of fraud, dishonesty or a breach of trust, moral turpitude or
money laundering;

(k) Has refused or failed 1o pay, within a reasonable time, any fees, assessmenls, costs or expenses
that the licensee is required to pay pursuant to this chapter or a regulation adopted pursuant to this chapter;

(1) Has failed to pay a tax as required pursuant to the provisions of chapter 363A of NRS [] or
sections 3 to 45, inclusive, of this act;

(m) Has failed to satisfy a claim made by a client which has been reduced to judgment:

(n) Ha iled to account for or 1o remit any money of a client within a reasonable time after a
request for an accounting or remittal;

{0) Has violated NRS 645C 557

(p) Has commingled the money or other property of a client with his or her own or h
the money or property of athers 1o his or her own use; or

(g} Has engaged in any other conduct constituting a deceitful, fraudulent or dishonest business
practice.

converted

An order that imposes discipline and the findings of fact and conclusions of law supporting that
order are public records.

See, 63. NRS 658,151 is hereby amended to read as follows:

658151 1. The Commissioner may forthwith take possession of the business and property ol any
depository institution to which this title or title 56 of NRS applies when it appears that the depository
institution:

(a) Has violated its charter or any laws applicable thereto.

(b) Is conducting its business in an unauthorized or unsafe manner.

(¢) Isinan unsale or unsound condition (o transact its business.

(d) Has an impairment of'its stockholders' or members' equity.

(e) Has refused 1o pay its depositors in accordance with the terms on which such deposits were
received, or has refused to pay its holders of certificates of indebledness or investment in accordance with
the terms upon which those certificates of indebtedness or investment were sold.

(f) Has become or is in imminent danger of becoming otherwise insolvent,

(g) Has neglected or refused to comply with the terms of a lawful order of the Commissioner.

(h) Has refused, upon proper demand, to submit its records, affairs and concerns for inspection and
examination of an appointed or authorized examiner of the Commissioner.

(i) Has made a voluntary assignment of its assets to trustees.

(j) Has failed to pay a tax as required pursuant to the provisions of chapter 363A of NRS [] or
sections 3 to 45, inclusive, of this act,

2. The Commissioner also may forthwith take possession of the business and property of any
depository institution to which this title or title 56 of NRS applies when it appears that the officers of the
depository institution have refused to be examined upon oath regarding its affairs.
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See, 64, NRS 6

133 is hereby amended to read as follows:

665.133 1. The records and information described in NRS 665.130 may be disclosed to:

{a) An agency of the Federal Government or of another state which regulates the financial
institution which is the subject of the records or information;

(b) The Director of the Department of Business and Industry for the Director's confidential use:

(¢) The State Board of Finance for its confidential use, if the report or other information is
necessary for the State Board of Finance to perform its duties under this title;

(d) The Department of Taxation for its use in carrying out the provisions of chapter 363A of NRS
|2| and sections 3 to 45, inclusive, of this act;

(e) An entity which insures or guarantees deposits:

(f) A public officer authorized to investigate criminal charges in connection with the affairs of the
depository institution:

(2) A person preparing a proposal for merging with or acquiring an institution or holding company,
but only after notice of the disclosure has been given to the institution or holding company:

(h) Any person to whom the subject of the report has authorized the disclosure:

(i) Any other person if the Commissioner determines, afler notice and opportunity for hearing. that
disclosure is in the public interest and outweighs any potential harm to the depository institution and its
stockholders, members, depositors and creditors: and

(j) Any court in a proceeding initiated by the Commissioner concerning the financial institution,

2. All the reports made available pursuant to this section remain the property of the Division of
Financial Institutions. and no person. agency or authority to whom the reports are made available, or any
officer, director or employee thereof, may disclose any of the reports or any information contained therein.
excepl in published statistical material that does not disclose the affairs of any natural person or
corporation.

Sec. 65. NRS 669.275 is hereby amended to read as follows:

669.275 1. The Commissioner may require a licensee to provide an audited financial statement
prepared by an independent certified public accountant licensed to do business in this State.

2. On the fourth Monday in January of each year, each licensee shall submit to the Commissioner
a list of stockholders required to be maintained pursuant to paragraph (¢) of subsection 1 of NRS 78,105
or the list of members required to be maintained pursuant to paragraph (a) of subsection 1 of NRS 86.241,
verified by the president or a manager, as appropriate,

3. The list of members required to be maintained pursuant to paragraph (a) of subsection 1 of NRS
80.241 must include the percentage ol each member’s interest in the company, in addition to the
requirements set forth in that section,

4. Lxcept as otherwise provided in NRS 239.0115, any document submitted pursuant to this section
is confidential. This subsection does not limit the examination of any document by the Department of
Taxation if necessary to carry out the provisions of sections 3 to 45, inclusive, of this act.

Sec. 66. NRS 669.2825 is hereby amended to read as follows:

669.2825 1. The Commissioner may institute disciplinary action or forthwith initiate proceedings
to take possession of the business and property of any retail trust company when it appears that the retail
trust company:

(a) Has violated its charter or any state or federal laws applicable to the business of a trust
company.

(b) Is conducting its business in an unauthorized or unsafe manner.

(¢) Is in an unsafe or unsound condition 1o transact its business.

(d) Has an impairment of its stockholders' equity.

(¢) Has refused to pay or transfer account assets to its account holders as required by the terms of
the accounts' governing instruments,

() Has become insolvent.

() Has neglected or refused to comply with the terms of a lawful order of the Commissioner.

(h) Has refused, upon proper demand, to submit its records, affairs and concerns for inspection and
examination of an appointed or authorized examiner of the Commissioner.

(i) Has made a voluntary assignment of its assets o receivers, conservators, trustees or creditors
without complying with NRS 669 0.

(j) Has failed to pay a tax as required pursuant to the provisions of chapter 363A of NRS [-] or
sections 3 to 45, inclusive, of this act.

(k) Has materially and willfully breached its fiduciary duties to its customers.

(1) Has failed 1o properly disclose all fees, interest and other charges 10 its customers.

(m) Has willfully engaged in material conflicts of interest regarding a customer's account.

(n) Has made intentional material misrepresentations regarding any aspect of the services
performed or proposed to be performed by the retail trust company.

The Commissioner also may forthwith initiate proceedings to take possession of the business
and property of any trust company when it appears that the officers of the trust company have refused to
be examined upon oath regarding its affairs.

Sec. 67. NRS 669.2847 is hereby amended to read as follows:
66%9.2847 1. If the Commissioner has reason to believe that grounds for revocation or suspension
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of a license exist, the Commissioner shall give at least 20 days' writlen notice to the licensee stating the
contemplated action and, in general, the grounds therefor and set a date for a hearing.
Al the conclusion of a hearing, the Commissioner shall:

(a) Enter a written order dismissing the charges, revoking the license or suspending the license for
a period of not more than 60 days, which period must include any prior temporary suspension. The
Commissioner shall send a copy of the order to the licensee by registered or certified mail.

(b) Impose upon the licensee an administrative fine of not more than $10,000 for each vielation
by the licensee of any provision of this chapter or any regulation adopted pursuant thereto.

(c) If'a fine is imposed pursuant to this section, enter such ordur as 1S necessary 1o recover the costs
of the proceeding. including his or her investigative costs and attorney's fees.

3. The grounds for revocation or suspension of a license are that:

(a) The licensee has failed 1o pay the annual license fee:

(b) The licensee. either knowingly or without any exercise of due care to prevent it, has violated
any provision of this chapter or any regulation adopted pursuant thereto or any lawful order of the Division
of Financial Institutions:

(¢) The licensee has failed to pay a tax as required pursuant to the provisions of chapter 363A of
NRS [z or sections 3 to 45, inclusive, of this act;

ldl Any fact or condition ¢ which \muld have justified the Commissioner in denying the
s ()Ilblﬂdl application for a license pursuant to the pro\ isions of this chapter; or

() The licensee:

(1) Failed 10 open an office for the conduct of the business authorized by his or her license
within 180 days after the date the license was issued: or

(2) Has failed to remain open for the conduct of the business for a period of 30 days without
good cause therefor.

4. An order suspending or revoking a license becomes effective 5 days afier being entered unless
the order specifies otherwise or a stay is granted.

licens

Sec. 68. NRS 669.285 is hereby amended to read as follows:

669.285 Except as otherwise provided in NRS 239.0115, any application and personal or financial
records submitted by a person pursuant to the provisions of this chapter and any personal or financial
records or other documents obtained by the Division of Financial Institutions pursuant to an examination
or audit conducted by the Division are “confidential and may be disclosed only to:

1. The Division. any authorized melO\u of the Division and any state or federal agency
investigating the activities covered under the provisions of this chapter; [and]

2. The Department of Taxation for its use in carrying out the provisions of sections 3 to 43,
inclusive, of this act; and

3. Any person when the Commissioner, in the Commissioner’s discretion, determines that the
interests of the public that would be protected by disclosure outweigh the interest of any person in the
confidential information not being disclosed

Sec. 69. NRS 669A.310 is hereby amended to read as follows:

669A.310 1. Exceptas otherwise provided in this section, any application and personal or financial
records submitted by a person pursuant to the provisions of this chapter, any personal or financial records
or other documents obtained by the Division of Financial Institutions pursuant 1o an examination or audit
conducted by the Division pursuant to this chapter and any other private information relating o a family
trust company are confidential and may be disclosed only to:

(a) The Division, any authorized emplovee of the Division and a state or federal agency
investigating activities regulated pursuant to this chapter:|and]

(b) The Department of Taxation for its use in carrying out the provisions of sections 3 to 45,
inclusive, of this act; and

(c) Any other person if the Commissioner, in the Commissioner’s discretion. determines that the
interests of the public in disclosing the information outweigh the interests of the person about whom the
information pertains in not disclosing the information.

2. The Commissioner shall give to the family trust company to which the information relates 10-
days” prior written notice of intent to disclose confidential information directly or indirectly to a person
pursuant o paragraph {t01] (c) of subscction 1. Any family trust company which receives such a notice
may object to the disclosure of the confidential information and will be afforded the right to a hearing in
accordance with the provisions of chapter 2338 of NRS. If a family trust company requests a hearing, the
Commissioner may not reveal confidential information prior to the conclusion of the hearing and a ruling,
Prior to dissemination of any confidential information, the Commissioner shall require a written agreement
not to reveal the confidential information by the party receiving the confidential information. In no event
shall the Commissioner disclose confidential information to the general public, any competitor or any
potential competitor of a family trust company.

3. Nothing in this chapter is intended to preclude a law enforcement officer from gaining access
1o otherwise confidential records by subpoena, court order, search warrant or other lawful means.
Notwithstanding any other provision of this chapter, the Commissioner shall have the ability to share
information with other out of state or federal regulators with whom the Department of Business and
Industry has an agreement regarding the sharing of information. Nothing in this chapter is intended to
preclude any agency of this State from gaining access (o otherwise confidential records in accordance with
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any applicable law.

See. 70. NRS 673.484 is hereby amended to read as follows:

673.484 The Commissioner may after notice and hearing suspend or revoke the charter of any
association for:

1. Repeated failure to abide by the provisions of this chapter or the regulations adopted thereunder.

2, Failure 1o pay a tax as nqulml pursuant to the provisions of chapter 363A of NRS [] er
sections 3 to 45, inclusive, of this act.

See. 71. NRS 675.440 is hereby amended to read as follows:

675.440 1. If the Commissioner has reason to believe that grounds for revocation or suspension
of a license exist. he or she shall give 20 days' written notice to the licensee stating the contemplated action
and, in general, the grounds therefor and set a date for a hearing.

At the conclusion of a hearing, the Commissioner shall:

(a) Enter a written order either dismissing the charges, revoking the license, or suspending the
license for a period of not more than 60 days, which period must include any prior temporary suspension.
A copy of the order must be sent by registered or certified mail to the licensee.

(b) Impose upon the licensee an administrative fine of not more than $10,000 for each violation
by the licensee of any provision of this chapter or any lawful regulation adopted under it.

{c) Ifa fine is imposed pursuant to this section, enter such order as is necessary to recover the costs
of the pmuudm;,_ including his or her investigative costs and attorney's fees.

The grounds for revocation or suspension ot a license are that:

(J} The hunxu‘ has failed to pay the annual license fee:

(b) The licensee, either knowingly or without any exereise of due care to prevent it, has violated
any provision of this chapter or any lawful regulation adopted under it;

(¢) The licensee has failed to pay a tax as required pursuant to the provisions of chapter 363A of
NRS |:] or sections 3 to 45, inclusive, of this act;

(d) Any fact or condition exists which would have justified the Commissioner in denying the
licensee's original application for a license hereunder: or

(¢) The applicant failed to open an office for the conduct of the business authorized under this
chapter within 120 days after the date the license was issued, or has failed to remain open for the conduct
of the business for a period of 120 days without good causc therefor.

4. Any revocation or >usptnslen dppluq only to the license granted to a person for the particular
office for which grounds for revocation or suspension exist,

5. An order suspending or revoking a license becomes effective 5 days after being entered unless
the order specifies otherwise or a stay is granted.

Sec. 72, NRS 677.510 is hereby amended to read as follows:

677.510 1. If the Commissioner has reason to believe that grounds for revocation or suspension
of alicense exist, he or she shall give 20 days' written notice to the licensee stating the contemplated action
and, in 1.L1|Lr.1\ the grounds therefor and set a date for a hearing.

At the conclusion of a hearing, the Commissioner shall:

(a) Enter a written order either dismissing the charges. or revoking the license, or suspending the
license for a period of not more than 60 days, which period must include any prior temporary suspension.
A copy of the order must be sent by registered or certified mail to the licensee.

(b) Impose upon the licensee an administrative fine of not more than $10,000 for cach violation
by the licensee of any provision of this chapter or any lawful regulation adopted pursuant thereto.

(¢} If a fine is imposed pursuant to this section, enter such urdur as is necessary to recover the costs
of the pmugdmg_ including his or her investigative costs and attorney's fees.

e grounds for revocation or suspension of a license are that:

(.1) The licensee has failed to pay the annual license fee

(b) The licensee, either knowingly or without any exercise of due care to prevent it, has violated
any provision of this chapter, or any lawful regulation adoplul pursuant thereto:

(¢) The licensee has failed to pay a tax as required pursuant to the provisions of chapter 363A of
NRS 2] or sections 3 to 45, inclusive, of this act;

(d) Any fact or condition exists which would have justified the Commissioner in denving the
licensee's original application for a license hereunder: or

(e) The applicant failed 1o open an office for the conduct of the business authorized under this
chapter within 120 days after the date the license was issued, or has failed to remain open for the conduct
of the business for a pumd of 120 days without good cause therefor,

4. Any revocation or suspension applies only to the license granted to a person for the particular
office for which grounds for revocation or suspension exist.

5. An order suspending or revoking a license becomes effective 5 days afler being entered unless
the order specifies otherwise or a stay is granted.

Sec. 73. NRS 680B.037 is hereby amended to read as follows:
680B.037 [Payment]

1. Except as otherwise provided in subsection 2, payment by an insurer of the tax imposed by
NRS 680B.027 is in lieu of all taxes imposed by the State or any city. town or county upon premiums or
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upon income of insurers and of franchise. privilege or other taxes measured by income of the insurer.
2. The provisions of subsection I do not apply to the tax imposed pursuant to the provisions of
sections 3 to 43, inclusive, of this act.

See. 74, NRS 683A.451 is hereby amended to read as follows:

683A.451 The Commissioner may refuse to issue a license or certificate pursuant to this chapter
or may place any person to whom a license or certificate is issued pursuant to this chapter on probation.
suspend the person for not more than 12 months, or revoke or refuse to renew his or her license or
certificate, or may impose an administrative fine or take any combination of the foregoing actions. for one
or more of the following causes:
1. Providing incorrect. misleading, incomplete or partially untrue information in his or her
ion for a license.
2. Violating a law regulating insurance, or violating a regulation, order or subpoena of the
Commissioner or an equivalent officer of another state.
3. Obtaining or attempling to obtain a license through misrepresentation or fraud.

4. '\hl.dppmprmllm. converting or improperly withholding money or property received in the
course of the business of insurance.

5. Intentionally misrepresenting the terms of an actual or proposed contract of or application for
insurance.

6. Conviction of a telony.

7. Admitting or being found to have committed an unfair trade practice or fraud.

8. Using fraudulent. coercive or dishonest practices, or demonstrated incompetence,
untrustworthiness or financial irresponsibility in the conduct of business in this State or elsewhere.

9. Denial. suspension or revocation of a license as a producer of insurance, or its equivalent,
other state, territory or province

10. Forging another's name to an application for insurance or any other document relating to the
transaction of insurance.

11. Improperly using notes or other reference material to complete an examination for a license
related to insurance.

12. Knowingly accepting business related to insurance from an unlicensed person.

13. Failing to comply with an administrative or judicial order imposing an obligation of child
support.

applici

N any

. Failing to pay a tax as required pursuant to the provisions of chapter 363A of NRS [+] or
sections 3 to 45, inclusive, of this act.

See, 75, NRS 686C.360 is hereby amended to read as follows:

686C.360 The Association is E.‘(\.Tl'lpl from payment of all fees and all taxes levied by this state or
any of its political subdivisions, except taxes on property [-] and the tax imposed pursuant to sections 3
to 45, inclusive, of this act.

Sec. 76. NRS 687A.130 is hereby amended to read as follows:
687A.130 The Association is exempt from payment of all fees and all taxes levied by this State
or any of its subdivisions, excepl taxes:
I Levied on real or personal property; or
Imposed pursuant Lo the provisions of chapter 363A or 3638 of NRS || er sections 3 to 43,
im'.'m.uu' of this act.

See. 77. NRS 688C.210 is hereby amended to read as follows:

688C.210 1. Afier notice, and after a hearing if requested, the Commissioner may suspend,
revoke, refuse to issue or refuse to renew a license under this chapter if the Commissioner finds that:

(a) There was material misrepresentation in the application for the license:

(b) The licensee or an officer, partner, member or significant managerial employee has been
convicted of fraudulent or dishonest practices, is subject to a final administrative action for
disqualification, or is otherwise shown to be untrustworthy or incompetent;

(c) A provider of viatical settlements has engaged in a pattern of unreasonable payments to viators;

(d) The applicant or licensee has been found guilty or guilty but mentally ill of, or pleaded guilty,
guilty but mentally ill or nolo contendere to, a felony or a misdemeanor involving fraud. forgery,
embezzlement, obtaining money under false pretenses, larceny, extortion, conspiracy 1o defraud or any
crime involving moral turpitude, whether or not a judgment of conviction has been entered by the court:

() A provider of viatical settlements has entered into a viatical settlement in a form not approved
pursuant to NRS 688C.220;

(f) A provider of viatical settlements has failed to honer ebligations of a viatical settlement or an
agreement 1o purchase a viatical settlement;

(g) The licensee no longer meets a requirement for initial licensure;

(h) A provider of viatical settlements has assigned, transferred or pledged a viaticated policy to a
person other than another provider licensed under this chapter, a purchaser of the viatical settlement or a
special organization;

(i) The applicant or licensee has provided materially untrue information to an insurer that issued
a policy that is the subject of a viatical settlement;
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(j) The applicant or licensee has failed to pay a tax as required pursuant to the provisions of chapter
303A of NRS [5] or sections 3 to 45, inclusive, of this act;

(k) The applicant or licensee has violated a provision of this chapter or other applicable provisions;
or

(1) The applicant or licensee has acted in bad faith with regard (o a viator,

2. A suspension imposed for grounds set forth in paragraph (k) or (1) of subsection 1 must not
exceed a period of 12 months.

3. It the Commissioner takes action as described in subsection 1, the applicant or licensee may
apply in writing for a hearing before the Commissioner to determine the reasonableness of the action taken
by the Commissioner, pursuant to the provisions of NRS 679B.310 10 679B.370, inclusive.

Sec. 78. NRS 694C.450 is hereby amended to read as follows:

694C450 1. E vise provided in this section, a captive insurer shall pay to the
Division, not later than March 1 of each year. a tax at the rate of:

(a) Two-fifths of 1 percent on the first $20.000,000 of its net direct premiums:

(b) One-fifth of 1 percent on the next $20.000,000 of its net direct premiums; and

[LJ Seventy-five thousandths of 1 percent on each additional dollar of its net direct premiums.

2. Exceptas otherwise provided in this section, a captive insurer shall pay to the Division, not later
than March 1 of each year, a tax at a rate of:

{a) Two hundred twenty-five thousandths of 1 percent on the first $20,000,000 of revenue from
dsxumgd TLI[]\'LII'.HILL‘ pl’bllllllnlﬁ

(b) One hundred fifty thousandths of 1 percent on the next $20,000,000 of revenue from assumed
reinsurance premiums; and

(¢) Twenty-five thousandths of 1 percent on each additional dollar of revenue from assumed
Tl.‘illSUl'ﬂl](‘t‘ prcmiums‘.
= The tax on reinsurance premiums pursuant 1o this subsection must not be levied on premiums for risks
or portions of risks which are subject 1o taxation on a direct basis pursuant to subsection 1. A captive
insurer is not required 1o pay any reinsurance premium ax pursuant to this subsection on revenue related
1o the receipt of assets by the captive insurer in exchange for the assumption of loss reserves and other
liabilities of another insurer that is under common ownership and control with the captive insurer, if the
transaction is part of a plan to discontinue the operation of the other insurer and the intent of the parties
to the transaction is to renew or maintain such business with the captive insurer.

3. If the sum of the taxes to be paid by a captive insurer caleulated pursuant to subsections I and
2 is less than $5.000 in any given year, the captive insurer shall pay a tax of $5,000 for that year. The
maximum aggregate tax for any year must not exceed $175,000. The maximum aggregate tax to be paid
by a sponsored captive insurer applies only to each protected cell and does not apply 1o the sponsored
captive insurer as a whole.

Two or more captive insurers under common ownership and control must be taxed as if they
were a \ing_.lc caplive insurer.

Notwithstanding any specific statute to the contrary and except as otherwise provided in this
'"\lesLle[] the tax provided for by this section constitutes all the taxes collectible pursuant to the laws of
this State from a caplive insurer, and no occupation tax or other taxes may be levied or collected from a
captive insurer by this State or by any county, city or municipality within this State, except for taxes
imposed pursuant to chapter 363A or 363B o NRS or sections 3 to 43, inclusive, of this act and ad
valorem taxes on real or personal property located in this State used in the production of income by the
captive insurer.

6. Twenty-five percent of the revenues collected from the tax imposed pursuant to this section
must be deposited with the State Treasurer for credit to the Account for the Regulation and Supervision
of Captive Insurers created pursuant 1o NRS 694C.460. The remaining 75 percent of the revenues collected
must be deposited with the State Treasurer for credit to the State General Fund.

7. A caplive insurer that is issued a license pursuant to this chapter after July 1, 2003, is entitled
to receive a nonrefundable credit of $5.000 applied against the aggregate taxes owed by the captive insurer
for the first year in which the captive insurer incurs any liability for the payment of taxes pursuant to this
section. A captive insurer is entitled to a nonrefundable credit pursuant o this section not more than once
after the captive insurer is initially licensed pursuant to this chapter

8. As used in this section, unless the context otherwise requires:

(a) "Common ownership and control™ means:

(1) In the case of a stock insurer, the direct or indirect ownership of 80 percent or more of the
outstanding voting stock of two or more corporations by the same member or members.

(2) In the case of a mutual insurer, the direct or indirect ownership of 80 percent or more of
the surplus and the voting power of two or more corporations by the same member or members,

(b) “Net direct premiums”™ means the direct premiums collected or contracted for on policies or
contracts of insurance written by a captive insurer during the preceding calendar year, less the amounts
paid to policyholders as return premiums. including dividends on unabsorbed premiums or premium
deposits returned or credited 1o policyholders.

Sec. 79. NRS 693A.550 is hereby amended to read as follows:
695A.550 Every society organized or licensed under this chapter is hereby declared 10 be a
charitable and benevolent institution. and i is exempt from every state, county. district. munmpdlmd school
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tax other than the tax imposed pursaant to sections 3 to 45, inclusive, of this act and taxes on real
property and office equipment

Sec. 80. 1. Subject to the provisions of section 82 of this act. there is hereby appropriated from
the State (;Lnu.il Fund 10 the Department of Taxation for the initial costs of administering the provisions
of sections 3 to 45, inclusive, of this act:

For fiscal vear 20132014 s 92,000,000

l or fiscal \mr 2014-2015 ... ....$2,700.000

The sums appmprulul by subsection 1 are a\.ul.ihh tnr ulhu I|:. al year. Any remaining
b.‘il;mu' of the appropriation made b) subsection 1 must not be committed for expenditure after June 30,
2015, and reverts to the State General Fund as soon as all payments of money committed have been made.

Sec. 81. 1. Subject to the provisions of section 82 of this act, there is hereby appropriated from
the State General Fund 1o the Department of Taxation for the initial costs of administering the provisions
of sections 3 to 45, inclusive, of this act:

For fiscal year 2014-2015 ..

For fiscal year 2015-2016 ..

2. The sums appropriated by subsection 1 are available for either fiscal year. Any remaining
balance of the appropriation made by subsection 1 must not be committed for expenditure after June 30,
2016, and reverts 1o the State General Fund as soon as all payments of money committed have been made.

Sec. 82. The amendatory provisions of sections 50 and 51 of this act, as applicable, are intended
1o raise the revenue necessary to support the appropriation made b: tion 80 or 81 of this act, whichever
becomes effective, as required by Section 6 of Article 19 of the Nevada Constitution. If the revenue so
raised is not sufficient to support the full amount of the appropriation in cither fiscal year. the
appropriation for that vear is reduced to the extent of the deficiency.

Sec, 83, 1. If this act is enacted by the 77th Session of the Legislature and approved by the
Governor as provided in subsection 3 of Seetion 2 of Article 19 of the Nevada Constitution:

(a) This section, sections 1 o 21, inclusive, sections 23 1o 50, inclusive, sections 53 to 80,
inclusive, and sections 82 and 84 of this act become effective on July 1, 2013.

(b) Section 22 of this act becomes effective on January 1, 2014,

(¢) Section 50 of this act expires by limitation on June 30, 2015,

(d) Sections 51, 52 and 81 of this act shall not become effective.

2. If'this act is not enacted and approved as provided in subsection 1., but is approved by the voters
after the act has been referred or submitted to the voters pursuant 1o subsection 3 of Section 18 of Article
4 or subsection 3 of Section 2 of Article 19 of the Nevada Constitution:

(a) This section, sections 1 to 50, inclusive, sections 53 to 79, inclusive, and sections 81, 82 and
84 of this act become effective on January 1, 2015.

(b) Section 51 of this act becomes effective on July 1, 2015,

(¢) Section 52 of this act becomes effective on July 1, 2016.

(d) Section 80 of this act shall not become effective.

3. For the purposes of subsection 1, this act shall be deemed to have been approved by the
Governor if, in accordance with Section 35 of Article 4 of the Nevada Constitution:

(a) The Governor signs the act;

(b) The act is passed by both Houses of the Legislature during its 77th Session notwithstanding the
ahjections of the Governor; or

(c) The Governor fails to return or file the act within the time provided by Section 35 of Article 4
of the Nevada Constitution.

Sec. 84. [f any provision of this act or its application 1o any person or circumstance is held 1o
invalid or ineffective, that invalidity or ineffectiveness must be given the narrowest possible construction
and shall not affect any other provision or application of this act.
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